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Paper has become a critical material. Our government 
asks everyone to conserve it. Business always has been 
notoriously careless of paper—now, under wartime 
acceleration, paper work is heavier than ever and waste 
has grown proportionately. 

There is a practical way for business to reduce con- 
sumption of paper, to eliminate waste, and at the same 
time benefit by simplifying many office operations so 
that time is saved, labor lightened, errors reduced, and 
office output speeded up. 

This may be done —-is being done—in many govern- 
ment departments, at military depots, and in many 
varied businesses by a revolutionary wartime develop- 
ment—the Multilith Systemat. The Systemat carries 
constant information printed in reproducing ink. Vari- 
able data necessary to complete the document is com- 
piled and typed or handwritten in. The entire form then 
becomes a master sheet which, placed on a Multilith 
Duplicator, produces a dozen or hundreds of accurate, 


permanent, black-on-white facsimiles—every one 
original. The Systemat produces purchase orders, 
sheets, shipping documents, tally and packing sli 
almost every type of form that carries repetitive 

Learn how Multilith Systemats can serve you byl 
ting a Multigraph man explain how Systemats wl 
Millions of Multilith Systemats are being used by 
military forces. Of course, their requirements @ 
precedence over civilian demands. Addressogr f 
Multigraph Corporation—Cleveland. Sales agent 
with service and Ww departments in prince 
cities of the world. 


Multi igra raph 


TRADE-MARK ALE 


SIMPLIFIED BUSINESS METHODS 


Multigraph, Mululith and Systemat are Reg. T. M. of 
Addressograph-Multygraph Corporation 








. rd 
Multilith Systemats Save Paper by— 


1. Reducing Stationery Inventories 

2. Eliminating Obsolescence of Forms 

3. Reducing Needs for Printed Forms 

4. Permitting Consolidation of Several 
Forms into a Single Form 


. Avoiding Wasteful “Over-Runs” 
. Maintaining Legibility 

. Preventing “Copying” Errors 

. Utilizing Both Sides of Paper 

. Using Inexpensive Paper Stocks 
. Dispensing with Carbon Sheets 
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Sizes \4" up. 


Descriptive folders sup- 
lied free for your trade. 
rite for latest Catalog 
md Prices on Barber 
onversion and Appliance 
Burners, and Regulators. 


Barber 
Regulators 
For Economy 
In Gas Control 


UEL conservation is an ur- 

gent duty in our strict pro- 
gram of war economy. Every public service corporation, 
as a part of its war effort, is educating the consumer to elimi- 
nate waste of gas or any other fuel. One effective means of 
assuring the utmost efficiency in the use of natural, manu- 
factured, or Butane gas is to advise—on household, com- 
mercial, and especially industrial appliances—the use of a 
dependable pressure regulator. Every Barber Regulator is 
a mechanically perfected device, carefully built of the finest 
materials. Recommend Barber Regulators for constant out- 
let pressure. They are securing improved appliance service 
and important economies on thousands of installations today. 


Barber is now busy on war equipment for our combat 
forces. For certain essential uses, our regular line of burners 
and regulators is being supplied. After Victory, Barber 
quality products will, as before, be available to all. 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


BARBER oacssune REGULATORS 


Barber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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... for easier pipe cutting, 
reaming, threading, bending 


Work is much easier on 
the roomy RIBAID Tri- 
Stand, practically a port- 
able workbench. Hinged 
legs fold in for carrying 


: where you need it. With 
or without its ceiling 
brace and _ screw-down 
PORTABLE — feet, it _ solid yap 
tipping, has space for oi 
TRI-STAND VISE 








can, dope pot, slots for 


tools — pipe rest and 3 
\ : handy pipe benders. 
\ Chain or yoke vise, with 


% 


tool steel LonGrip jaws. 
Strong malleable  con- 
struction, it assures years 
of easier pipe work. At 
your Supply House. 
















Sold by Supply Houses 
duapuiens Millions of RUGBID Tools in Use 


* PIPE TOOL 


Elyria, Ohio, U. S. A. 
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ECENTLY we dropped into a hearing before 
R the District of Columbia Public Utilities 
Commission involving the so-called Washing- 
ton plan for regulating electric rates on a slid- 
ing-scale, profit-sharing basis. This plan, which 
has resulted in an electric rate reduction for 
the citizens of Washington practically every 
year since it was introduced in 1926, and has 
brought the comparable domestic rate in the 
nation’s capital to one of the lowest in the en- 
tire country, has generally been regarded as 
successful on that account. 


APPARENTLY there is at least one school of 
thought, however, which regards any evidence 
of profitable operation by a private corpora- 
tion as ipso facto a failure. Regulation, ac- 
cording to this view, is not successful unless it 
keeps the private utility dangling on the ragged 
edge of solvency, ready to fall under pressure 
of economic dislocation plum-ripe into the 
horny hand of the sheriff—or perhaps govern- 
ment ownership by default. Maybe that is the 
real idea and ultimate objective of the advo- 
cates of this school of thought. 


AT any rate, we were rather surprised to 
hear the counsel for the Federal Works 
Agency call the Washington plan a “de- 





J. RHOADS FOSTER 


The New Jersey plan is no arbitrary rule of 
thumb; it has a philosophy behind it. 


(SEE PAGE 673) 
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JOSEPH E. CONLON 


New Jersey is willing to try a promising ex- 
periment in regulation. 


(SEE PAGE 663) 


vice” manufactured as the result of a “con- 
spiracy” between certain utility officials and 
presumably regulatory officials, some of whom 
now sleep in honored graves, while others wear 
the uniform of their.country. The object of 
this dastardly plot, uncovered after all these 
years, was to yield greater profits to the utility 
company. The fact that it yielded lower rates 
to the utility’; consumers by the same process 
of profit sharing was relatively unimportant. 


¥ 


N other words, the failure of the Washing- 

ton plan seems to be that it gives a utility 
some reasonable expectation of security that 
it can keep a small part of any extra profits 
its managerial efficiency might accomplish, 
provided the greater part is plowed back into 
the customer’s pockets by way of rate reduc- 
tions. Thus, the real “failure” of the Wash- 
ington plan seems to be the profit motive—that 
is, in the eyes of people who don’t like the 
profit motive anyhow. 


WE know of a number of cities, however, 
not all of them served by private utilities, 
which would welcome such a “conspiracy” if 
it would bring rates corresponding to those 
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another Riley Central Station Installation 
exceeds guaranteed Performance 


5 





Actual efficiency of Riley 
Units at Venice Station exceeds 
guaranteed efficiency by 2.1 
points. 


Actual Results 


Lbs. of steam per hr. 373,870 
Heat Losses 

Moisture in Fuel 1.0 
Hydrogen 3.8 
Moisture in Air 1 
Dry Chimney Gas 4.2 
Combustible 7 


Radiation & Unaccounted for 17 
Actual Efficiency 88.5% 
Guaranteed Efficiency 86.4% 


Union Electric Co. of II. 

Venice Station, IIl. 

370,000 lbs. of steam per hour 

1000 Ibs. Pressure 

915°F. Steam Temperature 

Units fired by Riley Pulverizers 

Stone & Webster Engineering Cor- 
poration, Engineers 


4 @ 7 VY COMPLETE STEAM GENERATING UNITS 


KER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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prevailing in the nation’s capital. We know a 
number of private utilities which would like- 
wise welcome such a benevolent conspiracy 
that would yield corresponding prosperity and 
freedom from regulatory upheavals. But all 
this, in the book of the supercritic of regula- 
tion, would merely add up to more evidence 
that “nothing fails like success.” 


EveEN its best friends will probably admit 
that the Washington plan has its flaws and has 
to be checked and overhauled every so often. 
For this reason we take pleasure in devoting 
the best part of this issue to a description and 
discussion of a streamlined model of the 
Washington plan—one which has so many 
original features that it is fully entitled to a 
good name of its own. We don’t know what 
its various parents call it for short. But we 
call it the “New Jersey adjustment plan,” and 
this is our “New Jersey adjustment plan” 
issue. 


INTRODUCING this discussion is a statement 
by the president of the New Jersey Board of 
Public Utility Commissioners, which has 
launched this interesting regulatory experi- 
ment in its recent order approving the applica- 
tion of the plan to the New Jersey Power & 
Light Company, text of which is to be found 
in the Public Utilities Reborts preprint sec- 
tion of this issue, 53 PUR(NS) 1. Prest- 
DENT JOSEPH E. CoNnton, himself a previous 
contributor to this magazine, was first ap- 
pointed to the New Jersey board by Governor 
Edison on June 25, 1941. Aside from his duties 
as the chief of that agency, he has been very 
active with emergency control work in connec- 
tion with New Jersey utility operations. Be- 
fore entering the field of public utility regula- 
tion, Mr. Conon served as first assistant 
prosecutor of Essex county from 1933 to 1941. 


y 


D* J. Ruoaps Foster, author of the article 
entitled “Rationale of the New Jersey 
Adjustment Plan” (beginning page 673), and 
co-author of the article which explains the 
mechanics of the New Jersey adjustment plan, 
which begins on page 666, is the staff member 
of the New Jersey board who took the lead- 
ing part in formulating the principles and 
working out the details of the plan. Born in 
Missouri in 1906, Dr. Foster attended Colum- 
bia University and New York University and 
graduated with a PhD from his native Univer- 
sity of Missouri in 1933. In that year he became 
an assistant rate engineer for Consolidated 
Edisén Company of New York city, and in 
1937 joined the New Jersey Board of Public 
Utility Commissioners as economic adviser. 


Durinc most of _ this period he has 
also lectured on and taught various phases of 
public utility regulation in New York Uni- 
versity. 


¥ 


ALCOLM G. Davis, author of the article en- 
titled “Regulation by Formula—New 
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MALCOLM G. DAVIS 


The New Jersey plan is a challenge to the 
theory of quasi automatic regulation. 


(SEE Pace 681) 


Jersey Adjustment Plan” (which begins page 
681), is more or less the counterpart of Dr 
Foster in working out the application of the 
New Jersey adjustment plan for its first cus- 
tomer—the New Jersey Power & Light Com- 
pany. 


In other words, Mr. Davis acted for the 
company while Dr. Foster acted for the board, 
and apparently both got on very well together 
or they could never have written the joint 
article which appears in this issue on page 


666. 


Mr. Davis, who is already known_ to 
ForTNIGHTLY readers for his previous w ritings 
in these pages, was born and bred in Washing- 
ton, D. C., graduating from the Massachusetts 
Institute of Technology, class of ’25. After 
serving as junior engineer with the Southern 
Sierras Power Company and as staff engineer 
with the California Railroad Commission, 
Mr. Davis served as the director of rates and 
statistics with the Duquesne Light Company 
from 1929 to 1940, and as consultant on var- 
ious problems of public utility economics be- 
tween 1935 and 1940. In 1941 he became af- 
filiated with the Associated Gas & Electric 
system as adviser on rate and research mat- 
ters and in the following year took his present 
post as vice president in charge of the re- 
search division of Gilbert Associates, Inc., 
engineers and consultants of New York city, 
retained by the New Jersey utility. 


THE next number of this magazine will be 
out June 8th. 


hh Dotstitin. 
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Making 
CUSTOMER 





x Better service for more people in lowa 
City, Fort Dodge, Octumwa, Cedar 
Rapids and Davenport, lowa, and Rock 
Island, Moline, and East Moline, Il 





Facts come quickly from 
CENTRALIZED 
« A e E X CUSTOMER RECORDS 


at Iowa-Illinois Gas and Electric Company 


Thousands of mid-westerners could give examples of 
fine service they get from the Iowa-lIllinois Gas and 
Electric Co. And without knowing it, they’d be testify- 
ing to the “fact-power” of the Kardex Visible Control 
as applied to Centralized Customer Records. 


This company is another leading public service or- 
ganization that has found in Kardex a key to simplified 
procedure, reduced operating costs and improved cleri- 
cal productiveness, as well as a higher standard of fast, 
accurate, complete service to customers. 


CENTRALIZED RECORDS maintained at principal 
population centers speed up and simplify Commerical 
Department activities, with colored signals instantly 
flashing complete information of each individual ac- 
count and service on the Kardex Visible Margin. For 
added economies, a centralized control 


CUSTOMER HISTORY RECORDS, soundexed to 
eliminate confusion and error, show individual collec- 
tion experience and place collection activity on a selec- 
tive basis. 

CUSTOMER SERVICE RECORDS reduce the time 
of taking service orders, prevent errors and duplicated 
effort and establish control of non-payment shutoffs. 


CUSTOMER INTERVIEW WORK, greatly increased 
in these busy war centers, proceeds in a smooth, efficient 
and friendly manner, thanks to the instant availability 
of all facts from the above Kardex records, while 
EMPLOYEE TRAINING is speeded up and simplified. 

Let us send you detailed evidence showing how 
Kardex can help you. Ask our nearest Branch Office for 
tree illustrated booklets. 





of customer inquiries is established, 
covering the four near-by communities 
of Davenport, Rock Island, Moline 
and East Moline. 


COPYRIGHT 1944 





SYSTEMS DIVISION 


REMINGTON RAND 


Buffalo 3, New York 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 















































































































































View of economizer instelletion with LG2 crank oper. — 


port ( 6) even with the large relative mow is gives eo! 
ton inet nd — * ated head. Note the folding cranks and ease of piping up. 


operation and eliminctes element warpag 


The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 
—MOonrTAIGNE 














Fred KLEINMAN “Based on a study I have made, I have reached a judg- 
Rate expert, Illinois Commerce ment figure indicating that public utilities securities will 
Commission, sell for twenty-one times their earnings.” 


» 


C. H. LeatHam “Successful farm electrification programs must have 
Monongahela West Penn Public the farmer’s interest at heart. Let’s not sell electric service 
Service Company. to the farmer in jobs it’s not suited to.” 


* 


JoHN F. FENNELLY “Mere reconversion to 1940 business levels would re- 
Executive director, Committce for — sult in 15,000,000 to 19,000,000 of unemployed instead of 
Economic Development. the 9,000,000 in 1940. Speed is all essential in getting the 
industrial machine into high gear as soon as possible 

after the war.” 


¥ 


ALEXANDER WILEY “Tf in our land we cannot eliminate and arrest the 
». Senator from Wisconsin. mounting tide of juvenile delinquency, how can we con- 
ceivably expect on an international scale to obliterate the 
scars of a relentless and ruthless war from the hearts 

and minds of millions of European children?” 


> 


GeorcE D, AIKEN “If we regulate ourselves through our own organiza- 
U. S. Senator from Vermont. tions, then we will be in a better position to protest against 
the harassing and multitudinous regulations of the Fed- 
eral government. If we do not regulate ourselves, then 
we may expect that government will do it for us even 
though it does it badly.” 


¥ 


Haro_p L. Ickes “If these [war] plants are merely turned over to be 
Secretary of the Interior. *quietly throttled in the interest of an economy of scarcity 
—scarce production, scarce opportunity, and few jobs— 
we can confidently look forward’ to postwar chaos. On 
the other hand, continued government ownership and 

operation would be a negative answer.” 


¥ 


THOMAS E, DEWEY “If the peace we build is to succeed, it must reflect the 
Governor of New York. will and understanding of our people. That understanding 
can be fostered and that will expressed through a free 
press. Certainly in the years to come, the peace will suc- 
ceed only if our people have the information and the will 
to make it succeed as a living reality. For the sake of our 
sons and our sons’ sons, we must have the determined, 
abiding will to build a better world.” 
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Lo 
Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
foughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern warfare. 


New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U.S. Government and other enter- 
prises whose needs are approved 
by the War Production Board. 


Public Utilities Fortnightly 


Uncle Sam’s billion-dollar payday calls for global strategy. 
For over ten million men must be paid. . . on the spot, which 
might be Alaska or Australia, Iceland or India, South America 
or China. . . in cash they can spend, which means dollars and 
dinari, pounds and pesos, rupees and rubles. 

Each man’s pay is a complicated calculation that considers 
rank. . . allowance for subsistence. . . allotments for depend- 
ents ... extra pay for specialist’s ratings, overseas service, 
distinguished service awards and qualification in the use of 
arms. . . deductions for insurance premiums, War Bonds and 
special items. 

Plainly, Uncle Sam’s billion-dollar payday involves one of 
the greatest figuring and record-keeping jobs of all time, 
impossible to perform without accounting machines. In the 
armed services and in government offices, thousands of fast, 
accurate Burroughs adding, calculating and accounting 
machines are playing an outstanding part in this war work so 
vital to our fighters and to their families at home. 


BURROUGHS ADDING MACHINE CO. e DETROIT 32, MICHIGAN 


Burroughs 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES © NATIONWIDE MAINTENANCE SERVICE © BUSINESS MACHINE SUPPLIES 
en cee sneered imam aria, 
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“Our whole theory of taxation must be revised. Instead 
of punishing men for making money and developing 
business, we should reward them by a system of incen- 
tive taxation.” 


* 


“Many railroads have earned enough net income dur- 
ing the war years to have paid larger dividends, but wisely 
they have restricted dividends and used earnings to re- 
duce indebtedness, and retained funds for future use, 
with the hope that in the long run these policies will 
redound to the advantage of the public, labor, and capital.” 


¥ 


“We citizens of this hemisphere have great opportuni- 
ties before us. The community of.action among the Amer- 
ican nations, already highly developed, will at the end of 
the war be indispensable in the advancement of our eco- 
nomic well-being and in the establishment of an interna- 
tional organization to prevent the recurrence of world 
wars.” 


¥ 


“I'd like to see a pact of nonaggression and mutual 
assistance between management and labor. You can’t get 
rid of management and you can’t get rid of unionism in 
a free country. Both are social economic facts. The right 
of labor to organize into unions is the legal right of 
American citizens. I calculate labor will exercise that 
right.” 


¥ 


“T think our own country has got to be very careful 
lest monopolies and combinations get control of our coun- 
try after the war. There’s always danger of that after a 
war. The fellows who are making large profits in the 
war want to keep on doing that. The main thing is to 
see that trusts and monopolies and cartels do not get 
control of us just when the war is over.” 


> 


“We find in many circles of the capitalist class much 
keener appreciation of this [labor and industry] problem 
in its practical terms than we find in most of America’s 
traditional liberals at the present moment, because in 
these capitalist circles there are men who are really fac- 
ing these problems in terms of assuming personal re- 
sponsibility for a favorable outcome for the country.” 


‘os 
“The government is already doing most of the borrow- 
ing and a good share of the lending. Now if it acquires 
part ownership of the private investment business—the 
circle will be complete. It will borrow all the money, it 
will lend all the money. It will buy all the securities—in 


which event there will be no more need for winter meet- 
ings [of Investment Bankers Association] in Chicago.” 
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As you seek Quality and Service - re- 
member that R&IE has been a specialist in 
the problems of Indoor and Outdoor Switch- 
ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning - Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
one of the several methods used to check 
design and performance. 


This same production may be serving 
The Load Tests made during de- you some day when peace-time reconstruc- 
velopment, during production, and tion calls for a broader application of re- 
after years of service, demonstrate liable switching equipment. 
that Hi-Pressure Contact Switches 
carry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

> & present War-time emergency. 


¥ 


RAILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA... . In Canada—Eastern Power Devices Lid., Toronto 
Cooperating 100% with the War Effort 
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DAVEY 
 Air-Aristocrat 
COMPRESSORS 


Model 210 Air-Aristocrat 
Illustrated 


VY AIR COOLED — no water pumps to adjust, no jackets to 
drain or clean, no danger of freezing — lower service costs. 


Y ALUMINUM-ALLOY HEADS — again available in DAVEY 
compressors — allow heat dissipation three times as fast as cast 
iron, completely eliminating carbon formation on intake and 
discharge valves. No removal of heads to clean carbon, constant 
delivery of full air capacity. 


VY ENGINEERED FOR TROUBLE-FREE SERVICE — indivi- 
dual compressor cylinders . . . cylinders and heads separately 
removable .. . full force-feed lubrication . . . centralized control 
panel... heavy-duty industrial clutch (or fluid drive in Model 
105-D) ... electrically-welded chassis . . . skid- or wheel-mounted 
-«» available in 60, 105, 160, 210, and 315 cubic feet capacities. 


Davey Also Manufactures a Complete Line 
of Industrial Compressors, Heavy-Duty Power 
Take-Offs and Pneumatic Saws. 
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YET SPEED 


TRANSMISSION 
LINE ERECTION 


SIER 
FERING CO. 


NEW YORK = CHICAGO 





/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 
demand for power. In the erection or maintenance 
of transmission lines . . . regardless of distance or 
terrain... Hoosier experience and special equipment 


guarantees efficient and economical service. 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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WHAT’S THE DIFFERENCE BETWEEN 
TRANSITE Cowowrr and TRANSITE Aoxovcr 7 


And here are charac- 


teristics that Transite Conduit 
and Transite Korduct have in common... 


{, Incombustible ... Made of 
asbestos and cement, Transite 
Ducts won’t contribute to the 
formation of dangerous smoke, 
gases or fumes, When burnouts 
occur, they give maximum pro- 
tection to adjacent cables and 
equipment. 

2. immune to Electrolysis... 
Transite Ducts are entirely in- 
organic, non-metallic, cannot be 
affected by electrolysis. 


3. Smooth bore... Cable pulls and 
replacements are easier . . . dam- 
age to sheathings is minimized. 


4. Easily installed... Their com- 
bination of light weight, long 
lengths and quickly assembled 
couplingssspeeds up work. 

For details and specifications, 
write for Data Book DS-410. 
Address Johns-Manville, 22 East 
40th St.. New York 10 N 1 





TRANSITE KORDUCT— 


stallatior ncrete 


JM Johns-Manville 


TRAWSITE DUETS \ 2°". 


Ww 


for in 
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BUILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


SYNTHOL 
WIRES AND CABLES 


FOR LONG SERVICE 
UNDER DIFFICULT CONDITIONS 


SERVICE ENTRANCE CABLE 


SYNTHOL TYPE SN 
SMALL DIAMETER BUILDING WIRE 
is inherently moisture resistant, flame retarding, oil, chemical and 


sun proof. It has the smallest outside diameter for a given 
copper size, permitting more conductors in a given size conduit, 


is easy to fish, clean-stripping, SAFE and PERMANENT. 


SYNTHOL Machine Tool and Control 
WIRES AND CABLES 


The desirable characteristics of SYNTHOL insulation mentioned 
above are available in a wide range of sizes and number of 
conductors in permanently brilliant colors which are completely 
oil proof. 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


CRESCENT 


WIRE and CABLE 


MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLE 
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5 WELDING CABLES 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly May 25, 1944 


Freedom as we have always known it: 
is worth any effort needed to preserve it, 
and, for that reason, America is today 

defending with the combined resources of 
the nation our right to continue living in 
‘our established pattern. Industry's part of 
the war job is its vast production of ships, 
inks, guns, and other kinds of fighting 
‘machines and materials. 
nd in the background of this visible 
/ more dramatic production. operate 
public utilities, supplying unrationed 
jower for both war and civilian needs at 
rate never before attained. 


B&W Boilers are supplying the 
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lic utility and industrial power 

for propelling naval and cargo 

is playing a substantial part in 

war effort. B&W. engineering and 

duction skill have built into its boilers 

stamina to endure today’s gruelling drive. — 
With today's accelerated experience 

yielding more complete answers to such — 

problems as behavior of metals at high _ 

temperatures, action of fuels in i 

and dry-ash furnaces, circulation in 

capacity high-pressure boilers, 

of steam from water in boiler steam 

and other related problems, the 

tomorrow should be even better 

serve industry. 


B&W Radiant Boiler in an eastern central 
station—Capacity 400,000 Ib. steam per hr. 


W Open-Pass Boiler 


Stat rin 
ion—Capacity 350,000 pe eastern bei 
Steam 


Per hr. 
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Main Steam Header 
and multiple high pressure leads 
prefabricated by Grinnell. 


of big pressure aad high cs. 

piping systems. 
" system: If you are planning installations or 
and fiquids ...are . extensions of power or processing sys- 
lustrial America. They tems, turn over the problem of proper 
and prefabricated by FLUID SRANee to Grinnell. 


Write for data book: "Grinnell Pipe 
Prefabrication.” " 
GRINNELL COMPANY, INC. 
Executive Offices, Providence 1, R. I. 


Branch offices in principal cities. 
WHENEVER piptt IS INVOLVED 







ee 
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George Washington 
Wrote This Letter 


When he faced the same hard job that 
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No one knew the danger of overconfi- 
dence and false complacency better than 
George Washington. In the last year 
of the American Revolution he wrote 
these words to a friend in Congress: 


“The satisfaction I have in any suc- 
cesses that attend us, even in the 
alleviation of misfortunes, is always 
allayed by a fear that it will lull us 
into security. ... When we receive 
a check, and are not quite undone, 


we all face today.. -Winning the War 


we are apt to fancy that we have 
gained a victory; and when we do 
gain any little advantage, we imag- 
ine it decisive and expect the war 
immediately at anend. The history 
of the war is a history of false hopes 
and temporary expedients.” 


As Under-Secretary of War Patterson 
counseled recently when he quoted 
Washington’s warning: 


“George Washington often fooled 
the enemy. He never fooled him- 
self. And we must be careful not to 
fool ourselves. There is a danger 
that our recent scattered and 
hard-won victories have instilled a 
false feeling here on the home front 
that ‘it’s all over but the shouting.’ 
It has been more aptly said, ‘it’s all 
over but the fighting.’ ” 


The fighting man is not thinking of 
that gala day when he will march 
triumphant into Tokyo or Berlin. His 
job is winning today’s part of the war 
today. 


That is our job here at home, too. For 
only by concentrating on that today can 
we be sure of Victory tomorrow. 


INTERNATIONAL HARVESTER CO. 


180 North Michigan Avenue, Chicago 1, Illinois 


INTERNATIONAL HARVESTER 
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ELLIOTT 


DEAERATING 
FEEDWATER 
HEATERS help to win battles 


Elliott 400,000-Ib. per hr. 
unit designed for operat- 
ing pressure of 100 Ib. 
gage. One of several such 
units in a large utility 
plant. 


N-974A 


on land, too. On the 
home front in the 
nation’s power 
plants, deaerating 
heaters have long 
been essential 
equipment. They 
are doing their part 
in the battle of 
production, 


THE SLAMMING ROAR OF THE Bi 

GUNS is dulled to heavy thuds, in the 

strained quiet of below decks, whil 
the big battlewagon rolls to the recoil of tons of metd 
starting their flight toward the enemy. In the ship’s power 
plant there is a tensity, a supreme watchfulness of equip: 
ment, dials, indicating instruments, and a split-second 
response to orders transmitted from above. Engineer 
officers, their staffs and their equipment are winning the 
battle just as surely as the men at the fire-control stations. 
In the stress of battle, there must be no power failure. 


So Elliott deaerating feedwater heaters, serving in 
Uncle Sam’s fighting ships, must be—and are—as depend: 
able in their performance as the very guns themselves. 
They help to win battles. 


These units are working in steam plants of all kinds 
ashore and afloat. They heat the water to the saturated 
temperature of the steam supplied, at the same time 
accomplishing the removal of corrosive gases. They are 
fully automatic in operation. Elliott engineers are glad 
to work with you toward getting the best possible hea 
balance set-up for your plant. Full details and bulleti 
upon request. 


ELLIOTT COMPAN 


Deaerator and Heater Division A 
Heat Transfer Department JEANNETTE, fs 
citi 


DISTRICT OFFICES IN PRINCIPAL 
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Due to war-time travel restriction, conventions listed are subject to cancellation, 


a4 May 2 





| Canadian Gas Association will hold annual convention, Hamilton, Ont., Can., June 8, 
1944. 





{ American Management Association will start meeting, New York, N. Y., June 8, 1944. 





4 National District Heating Association will hold annual meeting, Pittsburgh, Pa., June 
14, 15, 1944. 





4 Jowa Utilities Association will hold Postwar Planning Conference, Des Moines, lowa, 
June 19, 20, 1944. 











American Society of Agricultural Engineers will hold meeting, Milwaukee, Wis., e 
June 19-21, 1944 





9 American -Society of Mechanical Engineers will hold meeting, Pittsburgh, Pa., June 
19-22, 1944. 








Canadian Electrical Association will hold annual mecting, Murray Bay, Que., Can., June 
22, 23, 1944. 
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{ Canadian Electrical Association will hold annual meeting, Murray Bay, Que., Can., 
3, 44, 





{ Oregon Independent Telephone Association will hold meeting, Hood River, Or., June 23, 
1944. 





§ Society for Promotion of Engineering Education will hold meeting, Cincinnati, Ohio, 
June 25—28, 1944. 





{ American Institute of Electrical Engineers will hold national technical meeting, St. 
Louis, Mo., June 26-30, 1944, 





{ Advertising Federation of America opens meeting, Chicago, Ill., 1944. 











4 Edison Electric Institute opens annual meeting, New York, N. Y., 1944. 
q Public Utilities Advertising Association convenes, Chicago, Iil., 1944, eS) 











{ American Gas Association will hold conference on Operation of Public Utility Motor 
Vehicles, Philadelphia, Pa., June 27, 1944. 
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New Jersey Adjustment Plan 


A new experimental method of solving the trouble- 

some problem of public utility rate regulation con- 

sidered from the commission standpoint—Introduc- 
tory statement. 


By JOSEPH E, CONLON 
PRESIDENT, NEW JERSEY BOARD OF PUBLIC 
UTILITY COMMISSIONERS 


PLAN for controlling the reve- 
A nues of New Jersey Power & 

Light Company was approved 
by order of the New Jersey Board of 
Public Utility Commissioners on 
March 28, 1944,' and subsequently ac- 
cepted by the company. It is the cul- 
mination of about two years of study 
and discussion between the board and 
the company. The plan was originally 
conceived by Dr. J. Rhoads Foster who 
was then a member of the board’s staff. 
After his resignation he accepted the 
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assignment of completing the job. 
Malcolm G. Davis, of Gilbert Asso- 
ciates, Inc., represented the company 
during most of the discussions. 

It may be of interest to other regu- 
latory commissions to have a state- 
ment concerning the so-called “New 
Jersey Plan” from a strictly regulatory 
viewpoint. This involves essentially its 
limitations and its possibilities. 

We have tried, in approving the 
Plan, to indicate clearly that in its 
present form it is applicable only to 
the particular utility involved. The 
board’s order states this specifically. 
MAY 25, 1944 
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Our hope is, of course, that further de- 
velopments and study may lead to more 
general application, but our goal was 
much more humble. 

We were dealing with a utility (a 
subsidiary of the Associated Gas & 
Electric system) with a rather bad his- 
tory. Details are unnecessary but suf- 
fice it to say it has had to overcome the 
effects of the paternal hand of Mr. 
Hopson who controlled it in the not so 
distant past. At the same time we were 
dealing with a utility which for sev- 
eral years had had an intelligent man- 
agement. Its public relations have been 
of the best ; it has had an advantageous 
rate schedule ; and its promotional sales 
programs have been effective. Com- 
paratively, its rates have not been ex- 
cessively high; on the other hand, 
owing in part to its efficient manage- 
ment, its earnings have been excessive. 


N addition, the board was faced with 

the natural war-time reluctance to 
institute rate proceedings, as well as 
with a total absence of objection by 
customers or municipalities to existing 
rates. In this respect it is a bit anoma- 
lous that at our hearings not a consum- 
er nor a single municipality out of the 
103 served appeared in support of or 
objection to the Plan. The municipali- 
ties had been individually informed of 
the proposed Plan and supplied with 
a copy prior to the hearing. 

I have said that we do not want the 
impression to be created that the Plan 
has general application. Two important 
reasons for this statement are to the 
credit of the company. The first is that 
when the Plan was first initiated two 
years ago a primary premise was re- 


flected in a question put to the com- 


pany’s representatives: “Do you ad- 
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mit that your net operating revenues 
are too high?’ The answer was a 
categorical “Yes.” 

The second reason is that, having ad- 
mitted that its earnings were high, the 
company made a purely informal 
agreement—which they have kept like 
gentlemen—that the Plan should be 
effective as of January 1, 1942, regard- 
less of the date at which it might be 
formally adopted. Some speculation 
must have arisen as to why the com- 
pany consented to an order transfer- 
ring $975,000 from its earned surplus 
to the “stabilizing reserve.” The par- 
tial answer, aside from the advantage 
to the company of a substantial bal- 
ance in the reserve, is that it is the re- 
sult of this so-called “gentlemen’s 
agreement.” The creation of the re- 
serve reflects the admission by the com- 
pany of excess earnings during the 
years 1942-1943, which have been al- 
located to the establishment of the 
necessary reserve. Without that atti- 
tude of the company such a reserve 
would not have been established at the 
starting date, and without that reserve 
the Plan would necessarily have taken 
a somewhat different form. 


[ analysis of the Plan indicates that 
undue concessions have been made 
by the company or by the board in 
some of the details it may be said that 
in other details a guid pro quo was pro- 
vided. 

Both the board and the com- 
pany adopted a realistic approach, and 
thereby the final result is a fair de- 
termination. 

The procedures provided by the 
Plan are not unduly complicated, and 
I agree with Dr. Foster that accuracy 
must not be sacrificed for simplicity. 
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NEW JERSEY ADJUSTMENT PLAN 


The calculations of an appropriate al- 
lowance for the equity capital com- 
ponent of the rate of return are ad- 
mittedly involved, but rational results 
are not always attainable by the more 
obvious methods. 

Weare optimistic about the outcome 
of the Plan. We are hopeful that, un- 
less unforeseen circumstances inter- 
vene, we have solved the problem of 
rate regulation of one of our utilities 
for an indeterminate period. We have 
been disappointed in one aspect during 


our adoption proceedings. We had 
hoped to receive some constructive 
criticism from within our own state 
which might have led to some improve- 
ments. We have received none. And 
sO, it is adopted as our own creation. 
We realize it is only a start. In some 
aspects it is experimental. If other 
commissions will study it, improve 
upon it, and apply it, perhaps it will 
come back to us in an improved form 
and we may be able to apply it to some 
of our other utilities. 





Handling the Shortage of Telephones 


Suz interestingly human stories arising out of the handling of civilian 
demands for telephone service were revealed in a recent address be- 
fore the Ohio Independent Telephone Association by Leighton H. 
Peebles, director of the WPB Communications Division. While tele- 
phone companies have generally been most successful in dealing with 
service denials and were complimented on that score by Mr. Peebles, 
he said that the number of appeals to the communications division has 
naturally increased as the shortage of telephone instruments becomes 
more acute throughout the nation. Such appeals to Washington are now 
averaging about 2,000 a week and only about 25 per cent are being 
granted by the division. 


A number of the appeals are more amusing than convincing. One ap- 
plicant, for example, while admitting that he did not need a phone for 
reasons of essential work or health, insisted that he was entitled as an 
American citizen to have telephone service “before certain foreigners, 
located on the same street.” Another insisted on a telephone extension to 
a hen house. A woman operating an apartment with her husband com- 
plained that lack of a phone in the kitchen resulted in burning up half 
the food. She concluded, however, “Forget it, I’m not interested.” 


A young matron in a steel cast as the result of a vertebra injury, whose 
husband was in a service hospital several hundred miles away recovering 
from wounds, was denied an appeal based on reasons of health. Two 
weeks later the appeal was renewed on the claim of “pregnancy.” It was 
again denied. 


Mr. Peebles said much pressure is put on friends in Congress or in 
government agencies to secure concessions by way of telephone service, 
but that, generally, Senators, Congressmen, and Federal officials had 
proven most understanding when the reasons for denying service were 
explained. 
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Structure and Mechanics of the 
New Jersey Adjustment Plan 


On first inspection, declare the authors, the Plan ap- 

pears to be complex but, if its essential requirements 

are kept in mind, its complexities become more 
superficial than real. 


By J. RHOADS FOSTER anp MALCOLM G. DAVIS 


, \ HE general purpose of the Rate 
Adjustment Plan recently adopt- 
ed by the board of public utility 

commissioners of the state of New 
Jersey and accepted by New Jersey 
Power & Light Company for applica- 
tion to the operations of its electric 
department, is to provide an adminis- 
tratively feasible method under which 
the rates of the company’s electric de- 
partment may be maintained at a just 
and reasonable level. This purpose is 
served by providing, for continuing ap- 
plication, carefully defined rules and 
procedures. The method is substituted 
for “regulation by explosion”; it ob- 
viates the necessity for protracted rate 
case hearings. 

The Plan provides for an annual de- 
termination of just and reasonable 
rates within the framework of specific 
rules controlling such determinations 
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and for adjustment of rates by appli- 
cation of a sliding-scale formula. It 
also creates a stabilizing reserve for the 
purposes both of avoiding or softening 
the effect of cyclical fluctuations of ac- 
tual return above and below the “basic 
return” level and of avoiding or de- 
laying rate increases which otherwise 
would be required because of return 
deficiencies. 

Specific provisions are incorporated 
to anticipate all reasonable possibilities 
and, thus, the area of probable future 
controversy is reduced to a minimum. 
As the result, upon first inspection, the 
Plan appears to be complex. If its es- 
sential requirements are kept in mind, 
however, its complexities become more 
superficial than real. 

The text of the Plan is reproduced 
elsewhere in this issue of the Fort- 
NIGHTLY, together with the board or- 
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STRUCTURE AND MECHANICS OF THE NEW JERSEY PLAN 


der adopting the Plan.’ Also certain 
of the basic considerations which led 
to the adoption of the Plan, as well as 
a discussion of the feasibility of a more 
general application of similar measures 
to other situations, are presented in ac- 
companying articles. 

Because of the number of questions 
which have been addressed both to the 
board and to the company with respect 
to the mechanics of the Plan, the writ- 
ers have deemed it desirable to present 
a short discussion of its operation, to- 
gether with an illustrative example 
based upon wholly hypothetical condi- 
tions. Those who have a serious in- 
terest in detail may refer to the text 
of the Plan, in connection with this 
brief description of structure and me- 
chanics. 


Basis of Application 


HE financial results of the com- 

pany’s electric operations, for each 
successive test (calendar) year, are to 
be considered in relation to the pro- 
visions of the Plan as soon as they be- 
come known. When this annual review 
and determination of results indicate 
that a rate adjustment is required un- 
der the provisions of the Plan, the re- 
vised rate schedules are to be filed, if 
possible, by the first of April immedi- 
ately following the test year. 

The Plan establishes all elements 
necessary for a determination of the 
reasonableness of existing rates. Thus, 
the Plan defines the criteria needed for 
establishing (1) actual income avail- 
able for return, called the “experienced 
return,” (2) rate base, (3) basic rate 
of return, (4) basic return, that is, the 
amount of annual income to be taken 


1Re New J ww Power & Light Co. (1944 
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as the bench mark of reasonableness of 
return, and (5) procedures by which 
differences between experienced return 
and basic return, either plus or minus, 
may be translated into rate level ad- 
justments in order to attain the desired 
end of reasonable rates. Such differ- 
ences may not immediately be trans- 
lated into rate level adjustments, be- 
cause of the functioning of the stabiliz- 
ing reserve, one of the distinctive fea- 
tures of the Plan. 

While accounting results are ac- 
cepted generally for the purposes of the 
Plan, it is recognized that they are de- 
termined by accounting conventions 
and standards, and, in some respects, 
would give inappropriate, if not wholly 
unrealistic, results if accepted for par- 
ticular economic purposes.’ In certain 
phases of its operation the Plan prop- 
erly deviates from direct or full recog- 
nition of accounted-for results. 


Experienced Return 


PP general the experienced return for 
each test year is electric utility op- 
erating income, as defined by the Uni- 
form System of Accounts, subject, 
however, to adjustments not necessar- 
ily recorded in the operating accounts. 


Rate Base 


HE rate base for each test year is 

to be the average of the amounts 
at the beginning and end of the year, 
determined from the starting amount 
of $16,750,000 plus or minus the sum 
of the net changes in electric utility 
plant and depreciation reserve, to which 
amount is to be added average work- 
ing capital for the year. The $16,750,- 


2 Federal Power Commission v. Hope Nat 
Gas Co. (1944) 320 US 591, 51 PUR(NS) 193, 
Opinion by Mr. Justice Jackson. 
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000 starting amount recognizes the in- 
appropriateness of original cost and 
accounted-for depreciation as the sole 
measures of value for rate base pur- 
poses. In the development of the Plan 
appropriate recognition was given to 
elements of prudently incurred histori- 
cal cost, and customer and investor in- 
terests in the reserve for depreciation 
were treated equitably. 


The starting rate base does not, 
therefore, directly reflect amounts re- 
corded on the company’s book. In con- 
sideration of the basis upon which the 
rate of return is established—that is, 
the historical cost basis—no weight 
was accorded the estimated cost of re- 
production of plant and equipment in 
the determination of the company’s 
rate base. 
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TABLE I 
1, DETERMINATION OF Eguity CAPITAL RETURN RATE 


Barometer 
Stock. 
Companies 


1 
2 
3 
4 
5 
6 
7 
8 
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Yearly E/P ratio 
Average E/P ratio 


Earnings/Price Ratio 
(Median four denoted by*) 
Year A YearB YearC 
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Capital structure factor for 30.9% equity capital .... a2 


Equity capital return rate for test year “C” 


10.31% 


2. DETERMINATION OF BAsic RATE OF RETURN 


Capitalization 


Classification Amount 


Debt Capital: 
Bonds, series A 3% 
Bonds, series B 3% 
Unamort. d.d.&e. ...... 


$7,000,000 
J ,000 
(995,000) 


Net debt capital 


Preferred Stock Capital:  .- 
$4.25 stock-stated value ... 
Discounts and expense .... 


Net pref. stock capital .... 


Equity Capital: 
Common stock 
Surplus 


Total equity capital 


Total Capital 
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$9,505,000 


3,850,000 
(835,000) 


3,015,000 


4,250,000 
1,350,000 


$5,600,000 
$18,120,000 


Cost-of-Money 
Per Cent Annual Per Cent 
of Total Cost Actual Weighted 


$210,000 
113,750 
53,630 
$377,380 
163,625 


163,625 





STRUCTURE AND MECHANICS OF THE NEW JERSEY PLAN 


Rate of Return 


“hae of the significant innovations 
embodied in the New Jersey Plan 
is the formula for determination of the 
basic rate of return. The historical cost 
composition of the rate base required, 
in view of the circumstances, analogous 
treatment of rate of return in order to 
establish a reasonable annual return, 
which is the end of primary considera- 
tion.® 

The rate-of-return formula incorpo- 
rated in the Plan gives full recognition 
to all costs prudently experienced, but 
not amortized to the date of any an- 
nual determination, in obtaining debt 
and preferred stock capital. With re- 
spect to the equity capital component, 
the Plan provides an allowance which 
gives recognition to the current level 
of the market for utility equity capi- 
tal, as well as to the characteristics of 
the company’s capital structure. The 
equity capital return rate is determined 
from an average, over a 3-year period, 
of the earnings-price ratios of a se- 
lected group of operating utility com- 
pany common stocks, adjusted to ob- 
tain comparability with the New Jer- 
sey Company and its capital structure 
by application of the so-called capital 
structure factors. It should be under- 
stood that the common stocks used to 
measure the relative level of the mar- 
ket for equity capital are not treated 
as though they are comparable with 
the New Jersey common. 


8 For a discussion of theoretical aspects of 
the rate-of-return formula, reference may be 
made to “The Relation of Capital to Utility 
Rate of Return,” Malcolm G. Davis, Pusiic 
Utitities FortnicHtLy, Vol. XXXI, No. 6, 
p. 342, March 18, 1943; see also “The Problem 
of the ‘Rate of Return’ in Public Utility Regu- 
lation,” Telephone Rate and Research Depart- 
a Federal Communications Commission, 
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iy order to illustrate the application 
of the rate-of-return formula, an 
example based upon a hypothetical but 
reasonable capital structure, shown in 
Table I, is offered. The determinations 
of the equity capital return rate, under 
assumed market conditions, and of the 
related basic (over-all) rate of return 
are set forth in the table in §1 and § 2, 
respectively. 

The over-all rate of return, deter- 
mined for the above hypothetical capi- 
tal structure and under the assumed 
conditions of the equity market, is 6.17 
per cent. This is merely illustrative 
and, in this connection, it is emphasized 
that the capital structure factors incor- 
porated in the New Jersey Plan are 
designed for application to that com- 
pany only and do not necessarily have 
a more general application. 

The basic return, or bench mark for 
the determination of rate adjustments, 
is the product of the rate base and basic 
rate of return, less a 3 per cent interest 
allowance on the balance in the stabiliz- 
ing reserve at the beginning of each 
test year. 


Stabilizing Reserve 


[ the interest of minimizing the need 
for rate increases, because of tem- 
porary or cyclical fluctuations in earn- 
ings, there is incorporated in the Plan 
a stabilizing reserve which will be ac- 
cumulated during periods when experi- 
enced return is in excess of basic re- 
turn and, in order to maintain earn- 
ings at the basic return level, will be 
drawn upon when experienced return 
falls below basic return. Under the cir- 
cumstances attending the development 
of the New Jersey Plan there was cre- 
ated a starting balance of $975,000 in 
the stabilizing reserve, by a transfer 
MAY 25, 1944 
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TABLE II 


APPLICATION OF RATE ADJUSTMENT PLAN TO 
HYPOTHETICAL OPERATIONS FOR A 3-YEAR PERIOD 


. Rate Base: 

. Stabilizing Reserve Balance: 
a. Beginning of year 
b. Transfer at year end 


c. After transfer at year end 
. Basic Return: 
a. Basic rate of return 
b. Item 1 x Item 3 (a) 
c. Three per cent of reserve balance .... 


d. Basic return 
. Experienced Return: 
a. Actual 
b. Adjusted for prior year rate changes 
(9 v. 12 mos.) 
. Additional Return or Return Deficiency: 
a. Actual 
b. Adjusted 
. Transfer to or from Reserve: 
a. Full amount of additional return 
b. Up to 50 per cent of add’l. return 
c. To reflect return deficiency 
. Adjustment Ratio (Par.23): 
. Basis of Return es (Reduction): 
a. Basis (Item 5 (b) x Item 7) 
b. Amount of AR dlay ae 60/75/85 % 
formula 
Rate Reductions on Basis of 45% Revenue 
and Income Taxes—Annual amount to be 
effective April lst of following year 


Application To Assumed 
Conditions 


Test Year D 
$20,200,000 


1,198,000 
14,000 


$ 1,212,000 


Test YearC 
$20,000,000 


Test Year E 
$21,200,000 


1,212,000 
(21,240) 


$ 1,190,760 








$ 1,198,000 
6.17% 6.25% 6.05% 

$ 1,234,000 $ 1,262,500 $ 1,282,600 
30,000 35, ,360 

$ 1,226,560 $ 1,246,240 
1,550,000 1,225,000 
1,520,300 1,179,900 


323,440 (21,240) 
293,740 (66,340) 


0 
0 
(21,240) 








0 

14,000 
309.4/ 323.4 
281,000 
180,450 


0 
198/396 
198,000 
118,800 


216,000 328,000 


*It is assumed that no rate adjustment is effective during test year “C.” 





from the company’s earned surplus 
upon adoption of the Plan. 

The Plan provides that any excess of 
experienced return over basic return, 
called “additional return,” shall be 
transferred to the stabilizing reserve 
when the reserve is less than 44 per 
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cent of the rate base, and that one-half 
of any additional return will be trans- 
ferred to the reserve when it is in ex- 
cess of 44 per cent but not more than 
6 per cent of the rate base. When the 
6 per cent level is reached no further 
transfers are to be made unless the re- 
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serve is drawn down by subsequent 
withdrawals to supplement return de- 
ficiencies. 

Additional return in a test year, not 
required to be transferred to the stabi- 
lizing reserve, becomes the measure of 
a reduction in revenues and experienced 
return, to be placed into effect during 
the year following. Any additional re- 
turn received in a test year and not 
transferred to the stabilizing reserve is 
available to the company for general 
corporate purposes. 

When the experienced return of a 
test year is less than the basic return, 
the difference, termed “return deficien- 
cy,” will be offset by transfer of an 
equivalent amount, up to the limit of 
any balance in the reserve, to earned 
surplus from the stabilizing reserve. 
The transfer thus made will become 
available for general corporate pur- 
poses, including the payment of divi- 
dends. When the balance in the stabi- 
lizing reserve is reduced to less than 14 
per cent of the rate base, as a result of 
transfers to surplus to supplement re- 
turn deficiencies, the company may in- 
crease rates in accordance with the 
specific provisions of the Plan. 


Rate Adjustments 


| ee reductions are to be made in 

the year following each test year in 
which additional return, in excess of 
amounts required to be transferred to 
the stabilizing reserve, is experienced. 
Such reductions are to be made on a 
basis which will result in lowering the 
return prospectively to be experienced 
in subsequent years by an amount 
equivalent to the additional return thus 
available, reduced by the sliding-scale 
factors incorporated in the plan. These 
factors provide that the amount of the 
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reduction in experienced return shall 
be 60 per cent of the portion of the un- 
restricted additional return equal to 
one per cent or less of rate base, 75 
per cent of the next one per cent of the 
rate base, and 85 per cent of all in ex- 
cess of the equivalent of 2 per cent of 
the rate base. 

When the balance in the stabilizing 
reserve has been so reduced by succes- 
sive return deficiencies that the return 
deficiency of a particular test year 
would result in depleting the balance 
in the reserve to less than 14 per cent 
of the rate base, a rate increase may be 
made. The measure of the amount of 
any calculated increase which may be 
made in future annual experienced re- 
turns, by means of an increase in rates, 
is determined by the relationship of re- 
turn deficiency to the balance in the 
stabilizing reserve (before debits to the 
reserve on account of such return de- 
ficiency) as follows: 

(1) no increase on account of all or 
any portion of the return deficiency 
equal to the balance in the stabilizing 
reserve that is in excess of 14 per cent 
of the rate base; 

(2) an increase equal to 50 per cent 
of any remaining portion of the return 
deficiency that is equal to all or any 
part of the balance in the stabilizing 
reserve up to 14 per cent of rate base; 
and 

(3) an increase equal to 100 per 
cent of any remaining portion of the 
return deficiency that is in excess of 
the total balance in the stabilizing re- 
serve. 

In all cases required adjustments to 
experienced return are translated to 
reductions or increases in revenues— 
that is, changes in rate levels—by giv- 
ing effect to taxes upon revenue and 
income at the rates in effect for the test 
year. 
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Also, the experienced return and 
associated additional return deficiency 


are adjusted to the basis of a full 
twelve months’ application of any re- 
vised rates that may have been placed 
in effect during the test year, before be- 
ing taken as the measure of the adjust- 
ment to be made in the potential earn- 
ings and revenues of subsequent years. 


Example of Application of Plan 


HE application of the Plan to 
hypothetical data is presented in 
Table II in order to illustrate its op- 
eration (page 670). 
Certain basic assumptions as to 


rate base, condition of stabilizing re- 
serve, rate of return, and experienced 
return are made and are set out in the 
tabulation. Reference to the assumed 
bases indicates that a mild increase in 
sales presumably occurred in year D 
over year C, and that either a reces- 
sion in sales or a disproportionate 
increase in costs occurred in year E 
over year D. It is believed that this 
statement of assumptions, together 
with reference to the pertinent sections 
of the Plan, will make these calcula- 
tions a clear and adequate illustration 
of the operation of the Plan. (See 
Table II.) 





“a trend, or more correctly speaking, the stampede 
toward centralized government in this nation is a cause 
for grave concern and genuine alarm, and a hundred-fold 
greater now than when Governor Roosevelt pointed it out as a 
dangerous tendency some years ago. It was a tendency then; 
it is a stampede now. Since then the tempo toward concen- 
tration has been greatly accelerated. Always in history as the 
processes of concentration of government have progressed, the 
freedom and liberty of the people have diminished ; conversely, 
as government has been decentralized, liberty has gained. The 
Habeas Corpus Act, the Magna Caria, the Petition of Rights, 
and our own Declaration of Independence, were all instru- 
ments to decentralize government; in their wake came liberty 
and freedom. The growth of bureaucratic and concentrated 
government in the United States already has marked the de- 
cline of liberty. If that decline 1s to be halted, the people, the 
Congress, and the states must be aroused from their lethargy 
and resist as they resisted King George III.” 
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Rationale of the New Jersey 
Adjustment Plan 


In the opinion of the author the Plan provides an 

avenue of escape from the frequently time-consum- 

ing, costly, and uncertain experience with rate case 
proceedings. 


By J. RHOADS FOSTER* 


HE Plan is not in the form of a 
‘boa It is a revised or dif- 
ferent method of establishing 

and maintaining reasonable rates,’ 
made effective in the case of the elec- 
tric department of the New Jersey 
Power & Light Company by order 
of the board, under its general power 
to fix just and reasonable rates, and 
acceptance of the order by the utility. 
The Plan substitutes continuity for 
lack of continuity in the rate-making 


*Department of Public Utilities and Trans- 
portation, New York University. The author 
represented the New Jersey Board of Public 
Utility Commissioners in the proceeding with 
regard to the Rate Adjustment Plan which has 
become effective as of January 1, 1944. The 
opinions expressed in this article, however, are 
not necessarily those of the board. 

1The Rate Adjustment Plan is a method 
of rate regulation, if the meaning of the term 
“rate regulation” is limited to determination 
of the reasonable return. Questions of service 
classification, of rate schedule design, and of 
terms and conditions of service are outside the 
scope of the Plan but continue subject to regu- 
lation by the board under its general powers. 
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process; it is regarded as a means of 
avoiding use of the traditional but in- 
termittent and unsystematic rate case 
method. 

Due process demands that the meth- 
od of rate making “shall not be arbi- 
trary or capricious and the means se- 
lected shall have a real and substantial 
relation to the objectives sought to be 
obtained.”* The result of the rate- 
making process should be reasonable 
but “the Constitution does not bind 
rate-making bodies to the service of 
any single formula or combination of 
formulas,” and “regulatory agencies 
are free to make the pragmatic adjust- 
ments which may be called for by par- 
ticular circumstances.” * In the Hope 
Natural Gas Company Case the court 
reiterated that “Under the statutory 


2 Nebbia v. New York (1934) 291 US 502, 
525, 2 PUR(NS) 337. 

8 Federal Power Commission v. Natural 
Gas Pipeline Co. of America (1942) 315 US 
575, 586, 42 PUR(NS) 129, 137. 
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standard of ‘just and reasonable’ it is 
the result reached, not the method em- 
ployed, which is controlling.” * 

The latitude available for exercise 
of administrative discretion as to meth- 
od varies among the state jurisdic- 
tions, depending upon the provisions of 
regulatory statutes and state constitu- 
tions and the interpretative decisions 
of state courts. The trend toward 


recognition of a wider administrative 
discretion is general, however, and it 
is believed that, if available as a method 
within the scope of regulatory powers, 
the Plan provides easier and more 
effective procedures of rate regulation. 


Administrative Advantages 


HE Plan provides an avenue of 
escape from the frequently time- 
consuming, costly, and uncertain ex- 
perience with rate case proceedings. 
Relatively simple but definite rules and 
standards are provided for annual re- 
vision and adjustment of the return, 
when adjustment is required, on the 
basis of operating results experienced 
during each preceding calendar year. 
Effective regulation by the rate case 
method requires estimates of operat- 
ing revenues and operating revenue 
deductions for a period in the im- 
mediate future. Such estimates often 
are unreliable forecasts, particularly 
when cost levels are unstable or 
when the effect of business cycle 
changes or rate structure changes on 
volume or sales is a factor. The stabi- 
lizing reserve provided by the Plan, to- 
gether with the sliding-scale arrange- 
ment, makes it possible to base the ad- 
justment of rates upon the operating 
results of the previous year. If the ex- 


4 (1944) 320 US 591, 51 PUR(NS) 193, 200. 


perienced return is tending to increase, 
further rate reductions will be effective 
a year later, or a part of the additional 
return may be credited to the stabiliz- 
ing return. 

If the trend is in the opposite di- 
rection and the experienced return is 
less than the basic return, the deficiency 
is made up by a transfer from the 
stabilizing reserve. 

The rate base is adjusted annually 
by application of a simple formula. 
This administrative advantage is simi- 
lar to the advantage sought by the pro- 
posed adoption of prudent investment 
as a formula for the purpose of rate 
case proceedings. 

A gain in effectiveness of rate regu- 
lation may be expected to reflect any 
such gain in administrative practica- 
bility. A greater simplicity of method, 
however, is not justifiable if obtained 
at the expense of sacrifice in reason- 
ableness or refinement of result. 

A sliding-scale contract or other 
method of rate regulation, such as the 
Plan, cannot supersede the require- 
ments of law and cannot release a regu- 
latory agency from its statutory duty 
to fix just and reasonable rates. The 
Plan is a series of rules or formulae 
which do not and cannot reduce the 
rate-making process to a bookkeeping 
routine, and any method of rate regu- 
lation embodying formulae such as are 
found in the Plan must be subjected 
to continuous review with regard to 
reasonableness of its results. 


Responsibility for Reasonable Results 
 iiaee scope of judicial review of ad- 


ministrative determinations under 
the Federal Constitution appears to be 
sharply limited in contrast with the 
earlier practice. The rule of administra- 
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tive finality now accepted by the courts 
places unprecedented responsibility 
upon the administrative tribunals. A 
utility taking an appeal from arbitrary 
or unreasonable regulatory action car- 
ries the heavy burden of offsetting the 
presumption that the commission’s or- 
der is not confiscatory. 

Reasonableness of the “end result” 
is implied as a standard to be recog- 
nized by the courts but no criteria have 
been identified by the Supreme Court 
which may be readily applied by either 
commission or court. As Mr. Justice 
Jackson said in his dissent in the Hope 
Natural Gas decision: “The court sus- 
tains this order as reasonable, but what 
makes it so or what could possibly 
make it otherwise, I cannot learn.” It 
is unnecessary to answer the question 
of whether the courts or the adminis- 
trative agencies are depositories of 
greater wisdom. Unless administra- 
tive finality is combined with a strong 
sense of responsibility for reasonable 
results, unwise regulatory policies 
might be pursued for years, at least 
until the unfortunate effects upon the 
financial well-being of the enterprise 
are compellingly apparent. 

The existing degree of administra- 
tive absolutism places a heavy respon- 
sibility upon the commission to pro- 


tect the long-run as well as the short- 
run interests of the public. The judi- 
cial function is no less essential than 
before; its exercise is now largely in 
the keeping of the administrative 
agency, which is responsible as well for 
adequacy of representation of the pub- 
lic interest. 


“o responsibility for reasonable 
results may be an especially heavy 
burden on state commissions, in view 
of the trend toward centralizing regu- 
latory authority and responsibility at 
the Federal level. It may be contended 
with reason that a determination as to 
whether or not the Federal govern- 
ment should regulate local utilities 
should not turn upon the effectiveness 
of regulation by individual states. Un- 
less the consequences of inaction affect 
the welfare of people in other states, 
the effectiveness of regulation should 
be of concern only to citizens of the 
particular state. When a state loses 
responsibility it can no longer realize 
the advantage of experimentation or 
develop the proficiency in democratic 
government which depends upon ac- 
cessibility of the administrative author- 
ity to public-spirited citizens. 
Although this view may be sound 
in theory, it is true also that an under- 


z 


“. .. responsibility for reasonable results may be an espe- 

q cially heavy burden on state commissions, in view of the trend 
toward centralizing regulatory authority and responsibility 
at the Federal level. It may be contended with reason that 
a determination as to whether or not the Federal govern- 
ment should regulate local utilities should not turn upon the 
effectiveness of regulation by individual states. Unless the 
consequences of inaction affect the welfare of people in other 
states, the effectiveness of regulation should be of concern 
only to citizens of the particular state.” 
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standable impatience with certain frail- 
ties of state commission regulation has 
given force to contentions of those pre- 
disposed toward centralization. 

The Rate Adjustment Plan has been 
developed in the spirit of the thought 
that the authority and dignity of state 
government are indispensable to our 
democratic system. Its adoption by 
the New Jersey board was an exercise 
of its responsibility to act in the public 
interest and required the unusual cour- 
age which does not turn from the risks 
of experimentation. 


A Fair Return 


HE rate base corresponds gener- 

ally to the amount prudently in- 
vested in property now used and use- 
ful in supplying electric service. It re- 
jects the idea that the rate base should 
be limited to amounts originally in- 
vested by the first person devoting the 


existing property to the public service. 
The concept of “‘prudency” is regarded 
as meaning that the rate base should 
not include wasteful or unreasonable 
expenditures. It is not construed as 
meaning that a rule of hindsight rather 
than of foresight should be applied in 
rate base determination. 

The deduction to reflect depreciation 
is in two parts for the purpose of the 
starting rate base: (a) the estimated 
actual depreciation in the plant ex- 
pressed in terms of “original cost” 
dollars, and (b) a further deduction 
which recognizes that the accumulated 
reserve is in excess of the estimated 
existing depreciation and that custom- 
ers should, in effect, be allowed a mod- 
erate return on this advance of addi- 
tional investment funds. 

It is the fair return which is most 
significant in rate making, neither the 
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rate base nor the rate of return allow- 
ance standing alone. The prudent in- 
vestment rate base established by the 
Plan is appropriate not because of any 
inherent merit (other than the advan- 
tage of administrative practicability) 
but because, in relation to other provi- 
sions of the Plan, it will yield reason- 
able results under the given circum- 
stances. 

The basic rate of return provided by 
the Plan includes full recognition of 
prudent actual cost of capital repre- 
sented by bonds and preferred stock. 
Under the circumstances, if the rate 
of return were to be based on an im- 
puted current cost of debt and preferred 
stock capital and applied to a rate base 
corresponding to the evidence of pru- 
dent investment, the result would be 
less than a fair and reasonable annual 
return. 


HE reasonableness and acceptabil- 
ity of prudent investment as the 
rate base also are influenced by avail- 
ability to the company of returns in 
excess of the “basic return.” The basic 
return for a test year is equal to the 
rate base multiplied by the basic rate 
of return, minus a credit on behalf of 
customers equal to 3 per cent of the 
balance in the stabilizing reserve at the 
beginning of the test year. The fair 
return provided by the Plan is the basic 
return plus such amounts of additional 
return as may become available for 
corporate purposes under the pro- 
visions affecting the stabilizing reserve 
and adjustment of rates. 
A prudent investment rate base and 
a rate of return which vary with (a) 
historical cost of fixed-income capital 
and (b) the current cost of equity 
capital will not give to investors a re- 
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Development of Rate Adjustment Plan 


“ Rate Adjustment Plan has been developed in 

the spirit of the thought that the authority and 

dignity of state government are indispensable to our demo- 

cratic system. Its adoption by the New Jersey board was 

an exercise of its responsibility to act in the public interest 

and required the unusual courage which does not turn from 
the risks of experimentation.” 





turn with a purchasing power equal to 
that represented by the same dollars 
of return at the time the investment 
was made. The contracts of bond and 
preferred stock investors do not pro- 
vide a return adjusted to changes in 
returns available from alternative op- 
portunities for investment. They do 
not expect such adjustment of their 
fixed dollar returns. The case tends 
to be different with equity investors, 
whose rights to a return are residual 
and whose function is to assume in 
largest part the risks inherent in chang- 
ing price levels and changing economic 
conditions, 


Fe this reason, the equity capital 
cost rate is made to vary with 
changes in the rate of return available 
from alternative investments of simi- 
lar risks. 

The variable rate of return is ap- 
plied, however, to a stable rate base 
expressed in terms of past costs, not 
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in terms of dollars with an equivalent 
present-day purchasing power. Ad- 
justment of the rate base to present-day 
purchasing power is not administra- 
tively feasible. It is believed that the 
increased stability of return to com- 
mon stockholders, provided by the 
stabilizing reserve and other provisions 
of the Plan, makes wholly unnecessary 
any adjustment of the rate base to 
changing purchasing power, unless in 
the event of an extreme price level 
movement. 

It would be unfortunate if the striv- 
ing for increased administrative prac- 
ticability should throw the process of 
rate base determination into the rigid 
mold of adherence to any given for- 
mula, such as prudent investment. If 
such a trend does develop, however, it 
is possible that the gain in certainty of 
return provided by methods such as 
the Plan may tend to compensate for 
what would otherwise be a possible in- 
adequacy of return. In this event, the 
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changed method might contribute to 
survival of private ownership. 


Advantages to Customers and Owners 


see that the rate case method 
of rate regulation were continu- 
ous and effective, electric rates would 
tend to be reduced during periods of 
expanding business and to be increased 
during depression periods. That is, 
the standard of limitation to a “fair 
return” at the time of the proceeding 
or in the immediate future is not ad- 
justed to the facts of the business cycle. 
Under the customary standard, rates 
would tend to be increased at the very 
time when purchasing power is cur- 
tailed, when higher rates have an ad- 
verse promotional effect, tend to retard 
recovery, and have an adverse effect on 
public relations. 

A sliding-scale arrangement without 
a stabilizing reserve would have simi- 
lar undesirable results in typical cir- 
cumstances. It would give a prompt 
annual adjustment of rates based upon 
the excess or deficiency of experienced 
return. Therefore, the stabilizing re- 
serve is an essential and protective fea- 
ture of the Plan; means ought to be 
devised to make regulation continu- 
ously effective and at the same time 
avoid raising rates in the midst of a 
severe business depression.® 

The stabilizing reserve will function 


5 It is true that under the Washington Plan, 
without the stabilizing reserve, rate reductions 
were experienced annually throughout the last 
great depression. The market served by the 
electric utility in the District of Columbia, 
however, is in substantial proportion residen- 
tial. It is a compact market, of nearly the 
highest quality in the country, which grew ex- 
tensively during the depression. Few other 
electric utilities possess this favorable com- 
bination of circumstances. It made possible 
continued rate reductions and contributed to 
the popularity of the sliding-scale arrangement 
in the District of Columbia. 
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within the limits of its capacity to main- 
tain the actual return at the level of the 
basic return. Income available for 
payment of common dividends will be 
maintained at a normal level without 
rate increases in the event of adverse 
business conditions. 


KX a result of such an increase in 
stability of return, it may be as- 
sumed that investors will expect a les- 
ser annual return per dollar of capital 
committed to the enterprise. The re- 
turn necessary to obtain a continuing 
flow of needed investment capital at a 
reasonable supply price is a cost of 
supplying utility service. A reduction 
in that cost should be reflected in cor- 
respondingly lower rates for service, 
except to the extent that the idea of re- 
ward for managerial contributions to 
reduction of cost may be a factor. 

Since under the Plan the equity capi- 
tal cost rate is adjusted to changing 
investor appraisal of other utility situa- 
tions, any element of increased assur- 
ance of return resulting from opera- 
tion of the stabilizing reserve is not 
reflected in a lower equity capital cost 
rate. The Plan is an experiment, how- 
ever, and the company should not be 
asked to assume the risk of its failure 
without being allowed to retain, at least 
for a period, the gains which in this re- 
spect may arise from its success. 

The advantages made available to 
customers by other provisions of the 
Plan are substantial. They are sum- 
marized by the confident expectation 
that, if the Plan continues effective, 
the relative costs of supplying service 
will be reduced and New Jersey Power 
& Light Company within a few years 
will have substantially lower offering 
prices for electric service. 
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Initiative in Management 


X the guest of honor at a testimo- 
nial dinner in Washington on 
February 17th (the evening before he 
became fatally ill), to commemorate 
his twenty-five years as a member of 
the Interstate Commerce Commission, 
Joseph B. Eastman enumerated twelve 
things which he said constituted the 
essence of his experience. The twelfth 
was stated as follows: 

One of the great dangers in public regu- 
lation by administrative tribunals of business 
concerns is the resulting division of responsi- 
bility, as between the managements and the 
regulators, for the successful functioning of 
these concerns. For example, there was a 
tendency at one time, and it may still exist, 
on the part of those financially interested in 
the railroads to think of the financial suc- 
cess of those properties solely in terms of 
rates and wages and the treatment of rates 
and wages by public authorities. Sight was 
lost of the essentiality of constant, unremit- 
ting enterprise and initiative in management. 
The importance of sound public regulation 
cannot be minimized, but it must not be 
magnified to the exclusion of those factors in 
financial success upon which ordinary pri- 
vate business must rely. 

In theory, the rate case method of 
rate regulation limits the earnings of a 
utility to a “fair return.” The presence 
of any excess over this return indicates 
that a reduction in rates is in order. 
If there were no lags in the effective- 
ness of regulation on this basis, there 
would exist no financial incentive for 
management to strive for increased 
efficiency. 


The benefits of any additional econo- 


mies would go promptly and in full 
to consumers. Regulation has not had 
this result in its actual practice; the 
lags and uncertainties of the regula- 
tory processes often have resulted in 
substantial excesses over a fair return. 
being retained by utilities. 

Adoption of more effective meth- 
ods of rate regulation requires that 
careful consideration be given to their 
effect on efficiency of management and 
on the means of discouraging ineffi- 
ciency. 

The Plan provides that for each test 
year any amount of return in excess of 
the “basic return,” if not required to 
be credited to the stabilizing reserve, 
shall be available to the company for 
general corporate purposes. Such 
amounts of additional return are the 
basis of rate reductions, determined by 
application of the sliding-scale per- 
centages. 

The relationship between the income 
available to stockholders and the 
amounts of rate reductions is a strong 
incentive provided by the Plan for ad- 
ditional managerial accomplishments 
and will encourage the management to 
identify its interests with the interests 
of customers in lower rates. 


“Over-the-dam”’ Rule 


OMMISSIONS generally have ad- 
hered to the rule expressed in 
New Jersey Public Utility Comrs, v. 


e 


“In theory, the rate case method of rate regulation limits 
the earnings of a utility to a ‘fair return.’ The presence of any 
excess over this return indicates that a reduction in rates 
is in order. If there were no lags in the effectiveness of regu- 
lation on this basis, there would exist no FINANCIAL in- 
centive for management to strive for increased efficiency.” 
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New York Teleph. Co.® and other de- 
cisions that whether or not a utility’s 
return was excessive or inadequate in 
the past has no bearing upon a rate de- 
termination for the present or future. 
In the Hope Natural Gas Company 
decision, however, the majority of the 
court repudiated the ‘“over-the-dam” 
rule. 

Without implying agreement with 
the treatment of well-drilling and other 
costs in rate base determination under 
the circumstances of the Hope Case, 
it may be pointed out that the provision 
of a stabilizing reserve by the Plan 
disregards the “over-the-dam” rule. 
The charges for electric service in any 
given year under the Plan may yield 
a return which in that year is either 
more or less than a “fair return” under 
the rate case standard. The end result 
of a “fair return” is reached only over 
a period longer than one year so far as 
utility operating income is concerned. 
Otherwise the purposes of increased 
stability, decreased cost of service, and 
lower rates, and avoidance of the un- 
economic effect of rate increase during 
hard times are beyond reach. 

It is expected that this disregard for 
the “over-the-dam” rule may encourage 
a more intensive development of the 
market for service than would other- 
wise be possible. It is known that the 
demand in segments of the market for 


6 271 US 23, 31, PUR1926C 740. 


electric service is in some degree elas- 
tic. In the different segments of the 
market the demands are not the same 
at one rate level as at another; a given 
operating revenue may be produced by 
more than one pattern of rates. 


HE increase of demand which will 

result from reduction of offering 
prices always is problematical. The 
possibility of a limited response and a 
consequent inadequate return always 
has been a reason available to man- 
agement for not “taking a chance.” The 
existence of a stabilizing reserve, which 
makes the return in part independent 
of the rates charged at a given time, 
may encourage study of the influence 
of price changes and promotional ac- 
tivities on demand for different uses, 
and study of relationships between 
service rates and business cycle. 

The continued decline in the price 
of electric service has depended upon 
the character of the electric utility as a 
business of decreasing unit cost with 
increasing scale of operations. The 
marketing function was relatively un- 
important until recent years; but op- 
portunities for further extensive 
growth have now nearly disappeared. 
Increased managerial attention to pro- 
motional policies and practices may be 
expected to play a major part in the 
prospective, further intensive develop- 
ment. 





E Prenrtantue ADVERTISING IN 1902. “Wise burglers shun 
residences having telephone service.’ A company folder 
displays a picture showing a Gibson girl version of a pretty 
bride calling her husband’s downtown office from a wall phone 
in her home. The caption: “His voice comes over just as plain, 
my dear.” Another picture shows hubby's efficient PBX Miss 
Smith, complete with towering pompadour, hour-glass waist, 


and balloon skirt. 
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Regulation by Formula— 
New Jersey Adjustment Plan 


As in all problems of regulation, declares the author, 

the conditions peculiar to each situation must be 

considered fully before an adequate feasible solution 
of the particular problems can be reached. 


By MALCOLM G. DAVIS 


HE regulation of earnings and 
rate levels of public utility cor- 
porations by a formalized set of 
rules is not a new departure in the field 
of regulatory practice. Such methods 
have been in use with respect to the 
operations of various utilities since the 
early development of regulatory meth- 
ods. Among the better-known plans 
are those now in effect in Washington, 
D. C., both for the electric and gas 
utilities, in Houston, Texas, and in 
England with respect to the operations 
of certain gas corporations. A few such 
plans have heretofore been in use for 
varying periods, only to be discarded, 
and, in “local ordinance” states, several 
rate ordinances have been adopted with 
specific provisions relating to progres- 
Sive revisions of rates and, therefore, 
have contained certain of the elements 
of the rate adjustment plan method. 
Any formalized plan for the “auto- 
matic” regulation and adjustment of 
public utility rates must be constructed 


681 


within the framework of the laws and 
regulatory practices of the state or 
community within which the utility, 
whose rates are to be regulated, oper- 
ates. 

The success of any such plan de- 
pends almost wholly upon the good 
will and intellectual integrity of the 
regulatory body and of the utility that 
are parties to its adoption and con- 
tinued operation. None of the state or 
Federal laws pertaining to the regula- 
tion of public utility enterprises re- 
quires that formalized arrangements 
be adopted to implement the regulatory 
procedures ; hence, all such plans must 
develop through voluntary agreement 
of the regulator and the regulated to 
accept the end results of the specific 
formulae adopted. 


is general, rate adjustment plans do 
not come into being as agreements 
in the legal sense, because the major- 
ity of regulatory bodies are not em- 
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powered to enter into contractual ar- 
rangements with the utilities under 
their jurisdiction. However, the pro- 
visions of any plan that may be 
adopted by a regulatory body and ac- 
cepted by a utility are morally binding 
upon both parties, so long as the plan 
continues in force and effect. On the 
other hand, the administration of the 
provisions of such a plan becomes the 
duty of the regulatory body and it must 
be assumed, therefore, that the utility 
or the public may seek relief in the 
courts if it is believed that the plan has 
been applied incorrectly or improperly 
to the disadvantage of either of the in- 
terested parties. 

In the instance of the New Jersey 
Plan it will be found, by reference to 
the record, that it was developed 
through a process of working out mu- 
tually acceptable bases for each of the 
several phases of the Plan, to the end 
that the over-all results would be rea- 
sonable and acceptable. Only by the 
pragmatic test of over-all reasonable- 
ness can any formula of regulation be 
judged. 

Recognition of the impossibility of 
foreseeing all eventualities is contained 
in the New Jersey Plan by providing 
specific mechanisms for its modifica- 
tion and for its termination, either by 
the board or the company, in the event 
that the results of the operation of the 
Plan prove to be unsatisfactory. In the 
event of termination of the Plan regu- 
lation is to return to standard proce- 
dures without prejudice to either party. 


Feasibility of Rate Adjustment Plans 
A RATE adjustment plan is neither 
more nor less than regulation 


formalized by a series of explicit defi- 
nitions, which, because of the elimina- 
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tion of time-consuming legal proceed- 
ings, accelerate the regulatory proc- 
esses. From the standpoint of the pub- 
lic, whose interests presumably lie in 
obtaining adequate service at reason- 
able prices, although not necessarily at 
progressively lower prices, this result 
should be satisfactory. On the other 
hand the investors in public utility se- 
curities, who have made it possible for 
the public to obtain the desired service, 
are properly interested in maintaining 
revenues and earnings at levels which 
will provide a fair and reasonable re- 
turn; if a plan succeeds in attaining 
this end it should be acceptable to the 
investor interest. 


i actual practice the consumer in- 
terest, at least as expressed by those 
who seem to be ever present to cham- 
pion it, particularly if by so doing a 
political advantage can be gained, may 
appear to be solely in progressively 
lower rates. Thus, any reasonable plan, 
which contains a 2-way street for rate 
adjustments, may be subjected to se- 
vere criticism and concerted action for 
modification when a rate increase is 
called for under its provisions. Such 
criticism may well arise even though 
the need for increased rates is a direct 
result of the fact that the attained level 
of rates, due to prior reductions, is no 
longer adequate to provide a fair and 
reasonable return in the face of increas- 
ing costs, declining sales, or a combina- 
tion of both. Situations of this type 
have recently developed in relation to 
the two plans that have been in effect 
for some years in the District of 
Columbia and which, by all reasonable 
criteria, have operated to the definite 
advantage of the consuming public. 
This latter conclusion is especially ap- 
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parent when the results attained under 
these two plans are measured by the 
pragmatic tests of either proportionate 
reductions in rate levels over a period of 
years, or the actual levels of charges 
for service. 


HESE recent experiences with rate 
adjustment plans, when affected by 
adverse conditions, and the indicated 
difficulty of maintaining the effective- 
ness of provisions which permit in- 
creases in rate levels when needed, 
cast a serious doubt upon the practical 
value of such provisions to the utility. 
However, in the Washington situation 
it may well be noted that a majority 
of the commission properly upheld the 
validity of the provisions of the plan 
applicable to the operations of the gas 
company in the face of sharp and con- 
centrated opposition. This fact is re- 
assuring both to those interested in the 
maintenance of fair and objective 
regulatory treatment and to those utili- 
ties and commissions that may be con- 
sidering the feasibility of adopting 
formalized methods of rate regulation. 
Because rate adjustment plans es- 
tablish specific and definite provisions, 
within which regulatory procedure is 
channelized, there is lost that degree of 
flexibility which exists in the usual 
regulatory methods. Thus, under 
standard regulatory procedure a com- 


mission can take judicial notice of both 
past and prospective future conditions, 
in determining its course of action in 
any particular case. The freedom to 
apply some measure of judgment is 
particularly important in relation to 
those utilities whose revenues and earn- 
ings are subject to wide variations be- 
cause of fluctuations in economic con- 
ditions, or because of other factors be- 
yond the control of either utility or 


regulatory body. 
A FORMALIZED rate plan applied to 
a situation of the latter type, 
even though the plan might contain an 
earnings stabilizing reserve of the type 
embodied in the New Jersey Plan, 
might well result in successive reversals 
in the trend of rate levels to the detzi- 
ment of the utility involved and to the 
annoyance of its customers. Under 
normal regulatory procedures such re- 
versals ordinarily would not occur be- 
cause intelligent regulation, with a 
proper realization of its responsibilities 
to consumers and investors, would 
recognize the necessity of earnings rea- 
sonably in excess of a “fair return” 
during the peak periods of the recurring 
cycle of earnings, to offset deficiencies 
that must be expected to occur during 
the declining phase of the cycle. Thus, 
it is doubtful if formalized rate adjust- 
ment plans can be applied successfully 


v 


reasonable and must provide adequate recognition of the 


q “A RATE adjustment plan, in order to be successful, must be 


rights of all interests. While the end result of the application 
of a plan to the operations of a particular utility is the over- 
all measure of reasonableness, it is also necessary that the 
component provisions of the plan be equitable when con- 
sidered in relation one to the other and to the plan asawhole.” 
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to utilities receiving comparatively 
large portions of revenues from heavy 
industrial business that is subject to 
violent fluctuations as a result of shift- 
ing economic conditions. 

Another type of situation for which 
the rate plan method of regulation is 
not practicable is that of the utility 
with comparatively low rates and an 
indicated saturation of available mar- 
kets and a consequent absence of any 
practical possibility of further sales ex- 
pansion. 


Re a public relations standpoint 
the initial and continuing accept- 
ance of any formal plan of regulation 
is dependent upon more or less immedi- 
ate evidence of its effectiveness, which 
effectiveness will be measured, at least 
during the “honeymoon” period, by 
the ability of the plan to produce pro- 
gressive reductions in rate levels. The 
utility that has reached the point of 
diminishing returns with respect to 
rate reductions and promotional activi- 
ties, or the utility that is faced with the 
immediate necessity of a rate increase 
most certainly cannot operate success- 
fully under any formalized plans for 
rate adjustments. 

The preceding discussion leads to 
the conclusion that formalized rate ad- 
justment plans can be applied effec- 
tively and successfully only to certain 
utilities, the operations of which are 
not subject to violent cyclical fluctua- 
tions and which have not closely ap- 
proached the asymptotes of the curves 
of declining rate levels and expanding 
markets and sales volumes. However, 
even under apparently ideal circum- 
stances there are many other factors 
that must be evaluated by both regula- 
tion and management in seeking a de- 
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cision as to the feasibility of a formal- 
ized rate adjustment plan to be applied 
to any particular situation. Of major 
importance, in this respect, is the loss 
of flexibility in regulation that exists 
under the classical methods but which 
is largely absent in the formalized plan. 


Reasonableness of Rate Adjustment 
Plan 


A RATE adjustment plan, in order 
to be successful, must be reason- 
able and must provide adequate recog- 
nition of the rights of all interests. 
While the end result of the application 
of a plan to the operations of a par- 
ticular utility is the over-all measure of 
reasonableness, it is also necessary that 
the component provisions of the plan 
be equitable when considered in rela- 
tion one to the other and to the plan as 
a whole. 

Thus, the determinations of rate 
base and rate of return should be rea- 
sonable, in relation one to the other, in 
order that the end result—that is, the 
annual dollar return—may be fair and 
adequate. Similarly, recognition must 
be taken of the need for adequate in- 
centives to management and employees 
in the selection of the factors by which 
a return in excess of, or less than the 
basic measure of, fair return is trans- 
lated into rate level adjustments. 

If a rate plan acts to reduce and hold 
revenues and earnings at levels which 
will afford nothing more than a non- 
confiscatory return, then adequate in- 
centives to management and to new 
capital have been removed and the 
utility is headed toward a static, rather 
than a dynamic, future. In order to 
avoid this condition it is necessary that 
proper incentives be provided in terms 
of adequacy of return in order to in- 
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duce a continuing development of the 
business, which development and ex- 
pansion, in the long-term view, will 
redound to the benefit of the consum- 
ing public. 


i has become fashionable with the 
courts (and certain commissions) 
to measure the propriety of regulatory 
actions by the “reasonableness” of the 
prospective results. Unfortunately the 
term “reasonable” is vague and inexact 
to the end that that which may be rea- 
sonable according to one school of 
thought may be wholly unrealistic and 
unreasonable according to another. 
Economic factors cannot properly be 
measured by inexact terms. There exist 
rational techniques for evaluating eco- 
nomic conditions with exactness and 
where such techniques are available 
they should be used. This applies par- 
ticularly to the related matters of rate 
base and rate of return, as well as to the 
accounting methods applied to other 
aspects of the total problem of estab- 
lishing a basis upon which to control 
the rates and earnings of a public util- 
ity enterprise. In applying such tech- 
niques it is necessary that consistency 
of result be given primary considera- 
tion. 

In the development of the New Jer- 
sey Plan the related elements of rate 
base and rate of return were estab- 
lished upon what may be termed 
the “historical cost” basis. This 
method recognized costs prudently in- 
curred in constructing and acquiring 
utility plant and in obtaining capital 
funds to finance the development and 
continuation of the property as an op- 
erating unit. One possible deficiency in 
the Plan as finally formulated is the 


absence of any specific provision to 
provide for necessary adjustments in 
rate base in the event of violent and 
permanent dislocations of price levels. 
To some extent, however, compensa- 
tion for this potentiality is obtained in 
the rate of return formula which pro- 
vides for variations in return level, 
geared to changes in the cost of senior 
capital and in the level of the equity 
capital market. 


, een: the incentive provisions 
of the New Jersey Plan may not 
be as liberal as could be justified in the 
light of past and prospective future de- 
velopments, when these provisions are 
considered in relation to the establish- 
ment of an earnings stabilizing reserve 
it is probable that reasonable recogni- 
tion of this essential problem has been 
incorporated in the Plan. 

Particular note also should be taken 
of the stabilizing reserve which repre- 
sents a distinct departure from previ- 
ously adopted plans. While the use of 
stabilizing reserves is not new, particu- 
larly in the instances of electric utili- 
ties with large hydro-generating re- 
sources, subject to wide output varia- 
tions, the inclusion of such a provision 
in the New Jersey Plan is believed to 
be a definite improvement over previous 
plans, in that it will tend to minimize 
the potential need for future rate in- 
creases, particularly those that might 
be engendered by short-term business 
cycles. 

Certainly there is no one formula 
which can be applied with mathe- 
matical exactness. 

As in all problems of regulation the 
conditions peculiar to each situation 
must be considered. 
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A Century of Telegraphy 


The Morse invention and early struggles and devel- 

opment of the pioneer electrical communications 

industry, inaugurated by the historic message flashed 
between Washington and Baltimore 


By FRANCIS X. WELCH 


NE hundred years ago the first 
telegram flashed between the 


Capitol building in Washing- 
ton and the Baltimore & Ohio Railroad 
station in Baltimore was the historic 
message, “What Hath God Wrought ?” 
So rapid has been the progress and 
maturity of the telegraph industry 
that its hundredth birthday witnesses 
a governmentally approved consolida- 
tion of its domestic business and a 
gradually unfolding tangle of financial 
complications which might well lead 
observers to wonder “What hath 
Western Union bought?” 

Consolidation of the nation’s tele- 
graph industry, however, far from 
presaging any decline in the earliest 
form of an_ electro-communication 
business, is generally regarded as being 
a prelude to a similar consolidation of 
international American communica- 
tion interests. And there is every rea- 
son to believe that in the postwar pe- 
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riod American telegraphy will emerge, 
strong and streamlined, to continue to 
carry, in peace, the burden of com- 
munication responsibility which it is 
carrying so well in war. 

Congressional recognition of teleg- 
raphy’s one hundredth birthday will 
witness the unveiling of a plaque com- 
memorating the sending of the first 
message by its inventor, Samuel Fin- 
ley Breese Morse. The life of Morse, 
the inventor, added to the century of 
progress in American telegraphy, 
spans, in a fascinating way, the entire 
history of the American Republic to 
date. Morse, the son of a literary 
clergyman and a great grandson on his 
mother’s side of Dr. Samuel Finley, 
early president of Princeton Univer- 
sity, was born on April 27, 1791, at 
Charleston, Mass. 

Morse’s father was a friend of 
George Washington and Daniel Web- 
ster. 
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Painting was Morse’s principal 
ambition. His dabbling with electric- 
ity a mere avocation. But art, even at 
that early date, paid slim returns, al- 
though Morse gained some fame as a 
portrait painter, and included among 
his subjects President James Monroe; 
his full-length painting of General 
LaFayette still hangs in New York 
city hall. 

After the death of his young wife, 
the former Lucretia P. Walker of 
Concord, New Hampshire, whom he 
had married in 1819, Morse went to 
Europe to continue art studies. At the 
same time he happened to witness 
Chappe’s semaphore system of signals 
which lined some of the highways 
leading from Paris, the most efficient 
visual communications system of its 
day. It got Morse to thinking. 


ys returning from Europe in 

1832 on the sailing ship “Sully” 
he met Dr. Charles T. Jackson of Bos- 
ton, who brought to his attention the 
marvels of the electromagnet. Upon 
being informed that electricity would 
travel many miles by wire almost in- 
stantaneously, Morse conceived his idea 
of dot-and-dash communication which 
he jotted down in an artist’s sketch- 
book, still preserved in the National 
Museum in Washington, D. C. 

Upon his return to New York, he 
was bothered by his chronic trouble— 
financial worries. He was forced to 
paint for his living, and there was a 
lapse of three years before he did any- 
thing more about his electromagnetic 
telegraph idea. In 1835, he began work 
as professor of the literature of arts of 
designs of New York University, for 
which he received no salary but col- 
lected fees from his students and was 
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provided with quarters in the univer- 
sity’s building on Washington square. 
During the winter of 1835-1836 he 
built his first telegraph instruments and 
carried on his experiments. 

By September, 1837, Morse had 
worked out a crude model capable of 
sending signals throughout 1,700 feet 
of wire stretched around his room at 
New York University. A personal 
friend, Alfred Vail of Morristown, 
New Jersey, undertook to find a finan- 
cial sponsor. His father, Judge Ste- 
phen Vail, advanced $2,000 and ma- 
chine shop facilities at his own Speed- 
well Iron Works, Morristown, where 
3 miles of wire were stretched around 
the Morristown factory. A satisfac- 
tory test convinced Judge Vail that he 
was not wasting his money. Other suc- 
cessful demonstrations followed, with 
considerable publicity, but the public’s 
attitude generally was one of good- 
natured cynicism. 


10-mile test in Washington before 
President Van Buren and his 
cabinet resulted in the introduction of 
a bill by Representative F. O. J. 
Smith, chairman of the House Com- 
mittee on Commerce, for an appropri- 
ation to construct an experimental 
line. Congress hesitated for nearly 
five years, while Morse and his friends 
kept up their campaign. 

Meantime, Morse attempted to ob- 
tain an English patent and find support 
for his telegraph there. He was turned 
down because two Englishmen, Wheat- 
stone and Cooke, had built a magnetic 
needle telegraph quite different from 
Morse’s. The year 1840 found Morse 
still in New York teaching art. 

Two years later an unsuccessful 
demonstration proved a setback. He 
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laid a submarine line from Battery 
place in New York city to Governor’s 
island. A skeptical crowd turned out 
just as on the occasion of Fulton’s 
steamboat test. The test failed because 
a fishing boat had cut the line with its 
anchor, but the explanation was not be- 
lieved and Morse was ridiculed. 

In 1843 Congress finally acted favor- 
ably on Smith’s bill by a narrow mar- 
gin of 89 to 83 in the House; and 
favorable Senate action came so late 
before the closing of the session that 
Morse had returned to New York 
despondent. The good news was broken 
by Miss Annie Ellsworth, daughter of 
Morse’s friend, the United States 
Commissioner of Patents. In grati- 
tude, Morse promised that she should 
compose the first telegram. 


K™ CoRNELL, who later founded 
Cornell University, devised a spe- 
cial plow for the underground line, 
which was obtained from Stephens & 
Thomas, Belleville, New Jersey. The 
wire was enclosed in a pipe and fed 
through the plow into the trench—a 
very efficient arrangement which the 
land wire communication industries to- 
day are beginning to come back to, in 
principle, to some extent. 

However, at that early date the 
technique of insulation was not suf- 
ficently understood to make under- 


ground wire telegraphy practical—a 
discovery which Morse made when his 
line was only 9 miles outside of Balti- 
more. Thanks to some fast thinking 
by Cornell, the plow was _ broken, 
ostensibly by accident. This gave 
Morse a good excuse for shifting over 
to overhead construction, under cir- 
cumstances which might otherwise 
have wrecked the project if the true 
facts had been known at the time. 

Thanks to Louis McLane, president 
of the Baltimore & Ohio Railroad, 
Morse’s right-of-way problem was 
solved, at a time when he thought it 
might gobble up his entire appropria- 
tion. Since that day, the telegraph in- 
dustry has been closely associated with 
the railroad industry. The line was 
simply laid along the edge of the rail- 
road right of way. 

By May 1, 1844, the line had been 
completed as far as Annapolis, 22 
miles from Washington. A successful 
test at this point was made possible 
when the news of the Whig conven- 
tion in Baltimore was flashed to Wash- 
ington (hours ahead of the returning 
delegates) by means of the Annapolis 
relay. 


kos official opening of the line, 
however, came on May 24, 1844. 
An important crowd gathered in the 
small Supreme Court chamber, in- 


e 


government, and the recommendations of Hiram Sibley, 


q “It was through the telegraph conferences with the Russian 


president of Western Union, to the United States govern- 
ment, that Alaska was purchased by the United States for 
$7,200,000. The telegraph was indirectly responsible for 
this. In surveying the route, engineers had stumbled upon 
the vast natural wealth of this country and had reported this 


to Sibley.” 
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cluding Henry Clay and Dolly Madi- 
son, wife of the fourth President. 
Morse sat down at the key and tested 
it shortly before 8 a.m. A few min- 
utes later Miss Ellsworth arrived with 
the first message which she had selected 
several days before from the Bible. At 
8:45 a.M. Morse began tapping out 
the message. 

Alfred Vail, in charge of the Balti- 
more end, received the message, ex- 
hibited it to newspapermen and others 
gathered there, and then sent it back to 
Washington where it was received with 
cheers. For some little while Morse 
and Vail continued to carry on tele- 
graph conversation for the benefit of 
skeptics, exchanging comments about 
the weather and the news of the two 
cities. Mrs. Madison sent a message 
to a personal friend in Baltimore. 

Such was the beginning of the 
telegraph industry. Several days later 
the line was opened to the public. But 
the public still considered it a play- 
thing. Morse offered it to the govern- 
ment for $100,000. But the govern- 
ment declined, regarding it as a scien- 
tific toy which would never be self-sup- 
porting. 

And so in default of public owner- 
ship, Morse, Cornell, and Congress- 
man Smith turned to private enter- 
prise, selling stock to finance expan- 
sion. By 1846 they had dug up enough 
money to build a line into New York 
city and began licensing groups to 
build lines in other cities. 

The early Morse telegraph receivers 
actually recorded messages on paper 
tape in dots and dashes. In fact it was 
not until 1856 and later that operators 
learned they could receive messages by 
ear. In 1846, Royal E. House patented 
a printing telegraph system which 
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would receive more than fifty words a 
minute in Roman letters instead of 
dots and dashes. This system was 
placed in use in the next five years on 
several important eastern lines. 


N 1851, a Rochester, New York, 

group of men, headed by Judge 
Samuel L. Selden, and Hiram Sibley, 
formed a company known as the New 
York & Mississippi Valley Printing 
Telegraph Company, and bought the 
rights to extend the House system 
west of New York state. House was 
an original member of the board and 
all operations were to be by printing 
telegraphy. This company was formed 
for the express purpose of building a 
telegraph line from Buffalo, New 
York, to St. Louis, Missouri, but 
money ran low by the time the line 
reached Louisville and business began 
with only that amount of line. 

By this time there were 50 com- 
panies operating short lines in various 
parts of the country. Messages were 
transferred from one line to another, 
or relayed through several systems. 
The consequent delay and expense 
were discouraging to the public, and 
by the time the New York & Missis- 
sippi Valley Printing Telegraph Com- 
pany was operating, many short-line 
companies were losing money, and fac- 
ing bankruptcy. 

Selden and Sibley recognized this 
weakness of the infant industry and 
developed a plan for consolidating 
many of these small companies and 
establishing a national system with a 
uniform tariff and a uniform standard 
of service. The strongest opposition 
they had was from Ezra Cornell who 
controlled the Erie & Michigan Tele- 
graph line running from Buffalo to 
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By-products of American Telegraphy 


— of American telegraphy are of tremendous impor- 

tance. The inventive genius of Thomas A. Edison was first fired 

while Edison was a cub operator. Alexander Graham Bell received the 

inspiration for his telephone while experimenting with essential telegraph 

equipment. Marconi, using a standard Morse key, bridged the heavens 

with radio or ‘wireless’ telegraphy by sending a message across the 
English channel in 1899.” 





Milwaukee, and having contracts giv- 
ing it important connections with the 
East, West, and South. It was, there- 
fore, with Cornell that they next 
proposed consolidation. This consoli- 
dation took place on April 4, 1856. 

They began to buy a number of the 
dozen smaller lines in the Midwest, 
under a special enabling act passed by 
the New York state legislature. Cornell 
proposed that the name of the company 
be changed to the Western Union 
Telegraph Company, to indicate the 
union of the western lines into one 
system. Sibley soon became president 
of the company, which continued to 
acquire competing lines. 


HE original Morse Telegraph 
Line between Washington and 
Baltimore, and later New York city, 
which was operated under the cor- 
porate name of the Magnetic Tele- 
graph Company, was acquired by the 
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American Telegraph Company in 
1859. American became a part of 
Western Union in 1866. 

Four years later, in 1870, Cali- 
fornia and the “Golden West” began 
to attract the telegraph pioneers. A 
number of short lines had sprung up 
along the coast, but there was no trans- 
continental communication save by 
stage coach and the Overland Mail. 
This was the year that the famous 
Pony Express and its 500 fast horses 
and 80 daring riders began creating 
thrilling material for fiction writers 
for generations to come. Buffalo Bill 
Cody, Wild Bill Hickok, Pony Bob 
Haslam, and others were carrying the 
mail over 1,400 wild miles of Indian 
country from St. Joseph, Mo., to 
Sacramento, Cal. When they didn’t 
have to stop to fight Indians, or battle 
the elements, they made the one-way 
trip in eight days. They brought Cali- 
fornia closer to the Union. 
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Fired with the idea of building a 
transcontinental line, Sibley ap- 
proached President Abraham Lincoln 
with the idea. Lincoln discouraged 
Sibley, saying that hostile Indians and 
the lack of poles on the treeless west- 
ern plains would balk the builders. 

But with the war between the states 
approaching, and the North in need of 
quick communication with the west- 
ern states, which by this time were 
producing most of the gold and silver 
in the country (money needed by the 
North to fight the war), Congress 
passed a bill backing the project and 
Sibley began organizing for the big- 
gest construction job of the telegraph 
industry up to that time. 


HE transcontinental line followed 

the line of the old Pony Express. 
Jeptha H. Wade of Western Union 
went to California and consolidated a 
company to build the line east of Salt 
Lake City. Later Wade formed the 
Pacific Telegraph Company to build 
the line as far as Omaha. Eastern con- 
struction was supervised by Edward 
Creighton, western cattleman, who 
founded Creighton University at 
Omaha. Creighton made friends with 
the Indians which greatly facilitated 
the line building. Western Union con- 
tinued its policy of buying small com- 
panies and by 1866 had acquired 340 
of the same. 

European progress in telegraphy 
was slow—most systems on the con- 
tinent being government controlled. 
Perry M. Collins of Hyde Park, New 
York, in 1857 conceived the idea of a 
Canadian-Alaskan trans-Siberian line 
to connect the United States by land 
wire with European systems through 
Russia. Sibley of Western Union ad- 
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vanced Collins $5,000 and the Russian 
government agreed to build a 7,000- 
mile extension to connect with the 
American system. The venture was 
almost completed when Cyrus W. Field 
in 1866 laid his third and successful 
transatlantic cable which made the 
long overland line unnecessary. 

However, the Alaskan work was not 
in vain. It was through the telegraph 
conferences with the Russian govern- 
ment, and the recommendations of 
Hiram Sibley, president of Western 
Union, to the United States govern- 
ment, that Alaska was purchased by 
the United States for $7,200,000. The 
telegraph was indirectly responsible for 
this. In surveying the route, engineers 
had stumbled upon the vast natural 
wealth of this country and had re- 
ported this to Sibley. 


| oes of the Alcan highway follows 
the old Telegraph Trail through 
Canada and into Alaska, and this old 
trail, itself, is still used by the Domin- 
ion government as its telegraph route 
into the Yukon. The success of Field’s 
cables to Europe was a boost for the 
fast-growing telegraph industry gen- 
erally. A Florida-Cuba cable was 
opened in 1867. Morse died in 1872 
with telegraph an established fact. In 
1882 Western Union went into the 
transatlantic business with two cables. 
John W. Mackay, western miner, 
joined with New York publisher 
James Gordon Bennett in 1884 to 
form the Mackay System (cables 
from France to New York, via 
England, Ireland, and Nova Scotia). 
These cables joined the Postal Tele- 
graph Company bought by Mackay. 

By 1902, Mackay had organized a 
group to lay a cable across the Pacific; 
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in 1903 his son exchanged the first 
round-the-world message with Presi- 
dent Theodore Roosevelt. Both West- 
ern Union and Postal Telegraph grew 
apace until telephone and air-mail 
competition, combined with other cir- 
cumstances, brought business clouds 
following World War I. By act of 
Congress, a merger of the two domes- 
tic companies was effected in 1943, 
with Western Union the surviving 
company. 

By-products of American telegraphy 
are of tremendous importance. The 
inventive genius of Thomas A. Edi- 
son was first fired while Edison was a 
cub operator. Alexander Graham 
Bell received the inspiration for his 
telephone while experimenting with es- 
sential telegraph equipment. Marconi, 
using a standard Morse key, bridged 
the heavens with radio or “wireless” 
telegraphy by sending a message across 
the English channel in 1899. 


MPROVEMENTS since that time are 

almost too numerous to mention: 
the teletype (inaugurated in 1931 by 
American Telephone and Telegraph 
Company); carrier circuits which 
transmit hundreds of messages over a 
single pair of wires ; switching systems 
to replace the manual relay; Telefax, 
the infant marvel by which entire 
newspapers and other facsimile repro- 
ductions can be sent; automatic relays 
and repeaters. 

Engineers and scientists of the en- 
tire telegraph industry—wire and ra- 
dio—have directed their thinking to 
the speeding up of war communica- 
tions since 1941 and America’s en- 
trance into the second World War. 
Many of these developments, secret by 
reasons of security regulations, will 
serve the public in a new manner when 
the peace is won. Truly prophetic was 
the first simple message, “What Hath 
God Wrought?” 





Postwar Utility Equipment 


“T) EVELOPMENTS are to be expected in the electrical ap- 
pliance field. Refrigerators have been promised which 
will not only be made of ‘exciting’ new materials (largely plas- 
tic), but will also be capable of greater temperature control and 
of meeting the requirements of the expanding frozen-food in- 
dustry. Electric stoves will have new temperature controls and 
automatic devices. Work is said to be under way on a washing 
machine that will wash, rinse, and dry, all for the turning of a 
switch. An improved steam iron is on the way. Something may 
also be expected from the vacuum cleaner industry. But in the 
great majority of cases the first postwar models will be to all in- 
tents and purposes the same as the old; only as experimentation 
and retooling are completed, will new designs be offered.” 


—FRANCIS WESTBROOK, JR. 
Editor, Textile Age. 
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Reactions on TVA Articles 


[* is not my purpose to reopen or extenuate 
the recent discussion about TVA contained 
in articles by myself and the TVA counsel, 
William C. Fitts, previously published in this 
magazine. I thought, however, ForTNIGHTLY 
readers might be interested to know about a 
few reactions to this exchange of viewpoints 
which have subsequently come to me. The per- 
sons I mention must, for obvious reasons, re- 
main nameless. 

One leading businessman in particular writes 
me as follows: 


“If the local electric system would pay 
taxes on the tmprovements which have been 
made since the purchase of the system from 
the Electric Power Company, they would 
have no surplus but the city would have 
sufficient revenue with which to operate 
properly and not have to place taxes on 
automobiles in order to provide sufficient 
revenue to take care of its actual operations.” 


The president of a great educational insti- 
tution in the Tennessee valley writes: 


“Personally I have never been in favor of 
the TVA, because I believe that the whole 
thing looks toward socialism. I personally 
believe in private enterprise with reasonable 
governmental regulation. So far as the aver- 
age citizen sees the operation of the TVA, 
it is succeeding. However, I realize that 
when you get back of the situation and see 
the vast amount of money the Federal gov- 
ernment has poured into TVA, there is 
plenty of room for questioning the wisdom 
of the whole movement.” 


He also regrets the loss of assistance the pri- 
vate companies give to civic enterprise, one re- 
sult of which is that his institution pays more 
for electricity than formerly. 

The president of another great college within 
the area says that he had engineers, who had 
no gain or loss to consider, estimate the cost 
oi——dam and they found electric power could 
have been produced more cheaply from a steam 
plant. He regrets the upheaval in the social life 
of people who had homes which had been in 
their families for one hundred years, and won- 
ders where those people have gone. He says 
we hear a lot about the uplift and indeed the 
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lakes furnish some good scenery, but lakes are 
not a profitable substitute for the fertile bot- 
tom land, nor hot-dog stands for historic 
homes. 


NOTHER man grows indignant over what he 
A thinks is a deception in the way some 
retailers report their rates and revenues. In 
some cases they are allowed to add a sur- 
charge. This is not included as a part of the 
revenue but is credited to “Consumers’ Con- 
tributions for Debt Service.” It appears this 
amounts to over $700,000 and as it is not re- 
ported as a revenue it is made to appear that 
the rate charged is lower than it actually is. 
In the case of 100 kilowatt hours for a resi- 
dential customer the actual charge is $3.50 
instead of $2.50 reported as revenue. 

This same man calls attention to the fact 
that REA’s annual report apparently shows 


great strides in Tennessee but this comes about 
because TVA turns over some villages to 
REA. Only 67 per cent of customers of co- 
Operatives are actually rural. He encloses this 
farm data from the U. S. Census for 1940, 
for southeastern states: 


USA Tenn. N.C. S.C. Ga. 


Per cent of 
farm houses 
within 4 mile 


of line 46% 30% 45% 41% 41% 


Per cent using 
electricity .. 30% 16% 24% 20% 20% 
There is, of course, the reaction of the city 

of Lenoir, Tennessee, now involved in litiga- 

tion with the TVA, because of what Mr. Fitts 
calls the violation of its contract with TVA 
by trying to fix its own retail rates so as to 
help out with the city’s debt. This contract was 
dictated by TVA under a rather broad inter- 
pretation of congressional authority. It is note- 
worthy in passing that in my state of Okla- 
homa municipal plants quite regularly make 
contributions to their city general funds. The 
Grand River dam there tried the same retail 
policy as TVA and I know of two municipal 
plants within that area which declined to make 
such a contract and even added to their local 
plant capacity. Other cities, such as in the case 
of Lenoir, are not in a position to refuse be- 
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cause they have no place else to purchase. 
I have also heard local criticism about the 
fact that TVA engineered its own tax bill (or 
payment “in lieu of taxes”), a feat which Mr. 
Fitts regards as quite creditable, but which 
to me is a confession that TVA was allowed 
to write its own tax bill. The intelligent tax- 
payer realizes that a mere agreement to return 
taxes lost at the time property is taken over 
by a public body—an agreement which pro- 
vides for no taxes on new improvements and 
under which the tax actually declines from 10 
per cent of revenues in 1940 to 5 per cent in 
1948—is hardly a comparable tax burden. 


AXPAYERS cannot, of course, unravel the 

“net” which TVA is otherwise reported 
as turning into the Treasury—certainly not in 
terms of comparable and open tax amounts 
paid or which would be paid under similar 
conditions by a private corporation. There is 
also the suspicion that the vaunted rate sav- 
ing by TVA can be explained in great part by 
the avoidance of proper taxes and because 
other folks pay interest and principal on $686,- 
000,000 appropriated for TVA. 

On this point there was the reaction of the 
West Virginia Chamber of Commerce (re- 
ferred to in Pustic UTILITIES ForTNIGHTLY, 
December 23, 1943, pages 841-2) which re- 
veals that TVA does not in fact turn in any 
money at all to the U. S. Treasury but mere- 
ly conducts a paper account, while regarding 


any money it receives as its own, to be spent 
out of its “revolving fund” as it sees fit. Ten- 
nessee’s Senator McKellar apparently had a 
similar reaction to these alleged “Treasury” 
deposits. 

To all vain attempts to place TVA financing 
on a basis with private enterprise (which must 
necessarily omit such important items as in- 
terest and taxes equivalent to those business 
management must pay), there is The Twen- 
tieth Century Fund reaction contained in its 
release of February 7, 1944, which says, “There 
are, as in all public projects, difficulties in cal- 
culating costs and dangers in rate comparisons 
which fail to take account of advantages en- 
joyed by public projects but inaccessible to 
private enterprise.” 

—J. A. WauitLow, 
Vice president, Public Service 
Company of Oklahoma. 


P. S. Incidentally, may I confess a couple of 
errors in my own text to which Mr. Fitts 
refers: (1) I did inadvertently quote indirectly 
while attributing direct quotation to a passage 
from a Supreme Court opinion—although no 
violence was done the meaning of the quoted 
words. (2) In referring to the cost of “Muscle 
Shoals steam plant,” the text should have read 
“Muscle Shoals dam and steam plant”—again 
I believe the real sense was apparent. 
—j. A. W. 





Ta 


Dams Turn River into Lakes 


1TH the completion of the Kentucky dam, near Paducah, Kentucky, 

V V this spring, the Tennessee river will become a river only in name, 
says the National Geographic Society. Actually it will be a series of lakes 
created by the many dams of the Tennessee Valley Authority. Only the 
23 miles between Kentucky dam and the Ohio river will remain a “river.” 

The headwaters of each lake lap at the base of the succeeding dam, 
forming a continuous 9-foot-deep navigation channel. Knoxville in Ten- 
nessee, far inland at the base of the highest mountains in eastern United 
States, 650 water miles from Paducah, and more than 1,650 miles from 
the mouth of the Mississippi, will become a sea outlet. 

TVA is making over geography in the seven states of the Tennessee 
basin. There are nineteen dams on the Tennessee’s tributaries and nine 
on the main stream. The twenty-ninth dam is located on a near-by 
branch of the Cumberland river. Highest dam of all is Fontana, with a 
reservotr on the little Tennessee river in western North Carolina. It is 
460 feet high. 

Kentucky dam, 8,650 feet in length, is the longest and highest of the 
dams on the main river. The “Great Lakes of the South,’ as TVA’s 
twenty-nine reservoirs have been called, will total 1,107 square miles. 
Lake Ontario, smallest of the Great Lakes, is six and a half times larger. 
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Wire and Wireless 
Communication 


HE radio world, never given to pro- 

longed quiet, burst forth recently 
with as lively and complicated an argu- 
ment as it ever had. The topic under de- 
bate was when and under what standards 
postwar television should make its bow. 
Writing in The New York Times (which 
itself became involved as the result of 
an editorial which drew criticism from 
Chairman Fly of the FCC), Jack Gould 
gave a play-by-play description of the 
back-of-the-scenes struggle going on to 
decide whether television’s début will be 
made for public approval sooner or later. 
Shorn of as much engineering talk as 
possible, here is the list of principal con- 
testants, together with a summary of 
their views : 

The Columbia Broadcasting System— 
CBS started the current dispute by an- 
nouncing that it favored a policy of con- 
centrating all research effort on higher 
trequencies where there was sufficient 
room to telecast more detailed pictures 
than, the network claimed, were possible 
under present standards. 

Paul W. Kesten, CBS executive vice 
president, contended that such a move 
was essential now lest a later shift to 
higher frequencies make receivers owned 
by the public suddenly useless or lest a 
large financial investment by public and 
manufacturers under present standards 
discourage ultimate improvement in the 
video art. 

_ CBS, emphasizing that it was not seek- 
ing to delay television’s advent, believes 
it the wiser course to prepare for scrap- 
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ping what investment there is now un- 
der the present standards of television 
rather than risk a far larger sum in later 
years. 


_ Television Broadcasters Asso- 
ciation—The TBA, comprising set 
manufacturers and broadcasters, main- 
tained that the CBS position was con- 
trary to the engineering opinion of most 
of the industry. Allen B. DuMont, TBA 
president, speaking for himself and not 
the organization, said that it had not been 
proved technically that the higher-fre- 
quency television could be received with 
greater effectiveness at home. He noted 
that all the companies endorsing use of 
the present standards as the immediate 
postwar basis were engaged in manufac- 
turing vital war equipment and were in 
a position to know of any sensational ad- 
vances while CBS did not make sets. 

James L. Fly, chairman of the Federal 
Communications Commission—Mr. Fly, 
perhaps the most important single in- 
dividual in the dispute, endorsed with 
only minor reservations the policy of 
CBS. He said that it was unwise “to 
close the door at this point” on the estab- 
lishment of standards. He described as 
“silly” an editorial in The New York 
Times, which supported video commer- 
cialization on the present basis, because, 
he said, the advantages of different fre- 
quencies had not been thoroughly ex- 
plored. 

Radio Technical Planning Board— 
This board, comprising most of the 
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country’s privately employed engineers, 
perhaps has the most to contribute in the 
way of specific technical data but, so far, 
its chairman, Dr. W. R. G. Baker of 
General Electric, has maintained a policy 
of silence. The vice chairman, Dr. Al- 
fred N. Goldsmith, speaking only for 
himself, has advanced a 3-point dissent 
from the views of CBS and Mr. Fly 
which, judging by report, reasonably 
represents the belief of many of his col- 
leagues. 

The points are: (1) Laboratories can- 
not now be diverted to the necessary re- 
search work in the higher frequencies 
and at the same time do maximum war 
work, Dr. Goldsmith remarking that 
“America comes before television”; (2) 
postwar employment is bound to suffer 
if the manufacture of equipment is de- 
layed indefinitely while scientists seek 
perfection in the laboratories; (3) the 
present standards, when fully realized 
with the latest equipment, will satisfy a 
legitimate public demand for television 
and, in addition, are above the prewar 
standards in England, where, according 
to Dr, Goldsmith, television proved to 
have a “continuing entertainment value.” 


“irerove nate an E. K. Jett, former 
chief engineer of the FCC and new- 
est member of the board, is reported to 
have proposed a different or compromise 
policy—a sort of double standard. Com- 
missioner Jett, it was stated, would have 
the television industry go ahead as soon 
as war restrictions are removed with an 
orderly introduction and distribution of 
presently acceptable receiving sets. At 
the same time, he would encourage fur- 
ther research and experimentation with 
the idea of eventual arrival at a relative 
degree of perfection. When that time ar- 
rives, the dislocations of the transitional 
period could be eased by temporary 
double-standard transmission of tele- 
vision programs and a definite plan for 
“trade ins” or rectification of outstand- 
ing receiving sets to aid the early pur- 
chasers to bridge the gap with the least 
amount of inconvenience or unnecessary 
financial investment. 

This, it is generally observed, is what 
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the regular radio broadcasting industry 
is preparing to do in the immediate post- 
war era in changing over from the pres- 
ent conventional AM (Amplitude Modu- 
lation) technique of broadcasting to the 
much improved FM (Frequency Modu- 
lation) technique. 

The ramifications of the controversy 
run over into allied branches of the radio 
field, too, The adherents of Frequency 
Modulation broadcasting and some par- 
tisans of television are having a tiff over 
who is to get which wave length, the 
recommendations of subpanels of the 
RTPB already overlapping. 

It is no secret that some radio station 
operators, fearing the necessarily large 
investments involved in television, would 
have no objection to seeing FM steal a 
march on the video art when peace comes. 
Some television enthusiasts are wont to 
dismiss FM as merely an improvement 
in sound transmission, whereas the addi- 
tion of sight will be the real development 
of major import, they say. 

: - © * 


UMORS continue to fly about antici- 

pated changes in the personnel of 
the FCC. The term of Commissioner T. 
A. M. Craven, who has frequently dis- 
sented from a majority of the commis- 
sion on broad policy questions, and who 
has never seen eye to eye with Chairman 
Fly on a number of controversial issues, 
will expire June 30th. It is reliably re- 
ported that Craven has notified President 
Roosevelt that he will not seek reappoint- 
ment, but no formal statement about 
such a development has been made. 

Rumors persist also to the effect that 
FCC Chairman James L. Fly, majority 
spokesman on the commission, might be 
called by the President to accept another 
position identified with government war 
operations, possibly as communications 
coordinator. 

At the same time hope was fading fast 
for any substantial progress being made 
on pending legislation to reorganize the 
FCC and rewrite the Communications 
Act. Latest draft of the Wheeler-White 
bill (S 814) is understood to provide for 
a 5-man commission. But pressure of 
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WIRE AND WIRELESS COMMUNICATION 


other important matters in Congress and 
the disinclination to dispose of such con- 
troversial measures during an election 
year, in combination with the forthcom- 
ing letdown of congressional activity ex- 
pected as the result of recesses for the 
political conventions and the summer 
schedule, are regarded by most political 
observers as factors making it exceed- 
ingly doubtful that the Wheeler-White 
bill would even be acted upon by either 
branch of Congress before election. 


* * * X* 


usTICE Daniel W. O’Donoghue of the 
U. S. District Court on April 27th 

granted the Federal Communications 
Commission an injunction against 
twenty-seven Washington, D. C., hotels 
to stop them from assessing extra 
charges, over and above regular toll 
charges, for long-distance telephone calls. 

The FCC suit, in addition to naming 
the hotels, also named as defendants the 
American Telephone and Telegraph 
Company and the Chesapeake & Potomac 
Telephone Company, Justice O’Donog- 
hue, however, held the case open as to 
the telephone companies. An injunction, 
if issued against the phone companies, 
would prohibit them from providing tele- 
phone service for long-distance calls, it 
was pointed out. 

The hotels insisted that the extra 
charges are for hotel service and not for 
the phone calls. In this connection, Jus- 
tice O'Donoghue indicated that the 
hotels may make charges for service, but 
not in connection with the phone calls. 


* %* * * 


Pmerts for a free interchange of 
world news, Senator Burton K. 
Wheeler, Democrat of Montana, chair- 
man, named a Senate Interstate Com- 
merce subcommittee of five on May 4th 
to study international communications 
with a view to establishing an American 
policy before the war ends. 

Designating himself as chairman, Sen- 
ator Wheeler named Senators Wallace 
White of Maine, the acting Republican 
leader; Lister Hill, Democrat of Ala- 
bama; Ernest McFarland, Democrat of 
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Arizona; and Warren Austin, Republi- 
can of Vermont, on the group, which he 
said would soon begin a series of con- 
ferences with government and industry 
experts preliminary to later public hear- 
ings. 

Senator Wheeler said there had been 
“a great deal of talk” about the merger 
of international communication compa- 
nies, Such a move, he added, might be “a 
partial answer” to the problem of break- 
ing down discrimination in rates which 
he said now confronts American wire 
services and newspapers in channeling 
foreign news to this country. Senator 
Wheeler said: 


We have had some preliminary conversa- 
tions with State Department officials and it 
is high time that this country establishes a 
program and procedures which will make 
our communications sovereign. I am in 
complete accord with the recent statements 
of Kent Cooper, executive director of 
the Associated Press, that freedom of world 
communications will go a long way toward 
eliminating misunderstanding and perhaps 
help prevent wars. 

There is ample evidence, both before the 
war and during it and wholly apart from 
the controls of censorship, that vital infor- 
mation has been suppressed or “buried” in 
foreign communication centers and that our 
newsmen have been unable to get their sto- 
ries to their papers in this country. 


He said he could not “look with 
equanimity on the situation in which the 
American press has found itself,” having 
to pay several times the rate a word for 
foreign correspondence charged to for- 
eign press associations and newspapers. 
A temporary correction has been worked 
out recently in the case of press to and 
from Australia, he said, “but even here 
a difference still exists in favor of (Brit- 
ish) Empire press. There is no logic in 
the fact that American press associations 
or newspapers must pay more a word for 
a story filed to Australia, or from Aus- 
tralia, than does a Canadian or British 
press association, particularly when the 
story travels the same distance, and fre- 
quently over the same circuit.” 

He said that such a system did not lead 
to a free interchange of news and opin- 
ions, and that discrimination in rates on 
commercial messages “remains fantas- 
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tic.’ Senator Wheeler said that because 
the control of communications is a war- 
time security problem, the committee 
would seek the views of the armed forces 
on the kind of communications policy 
this country should have. 


NOTHER factor to be investigated, he 
A said, involved the degree of foreign 
interest and ownership in some Ameri- 
can communication companies, and con- 
current American company interest in 
foreign enterprises. 

“Some carriers in this country, I am 
informed, are even now planning ‘deals’ 
which would ‘internationalize’ some of 
our own communication lines in prepara- 
tion for the postwar world,” he said. 
“This may be an unwise policy.” 

Senator Wheeler said the amount of 
communications already owned and still 
being manufactured for the armed 
forces would be looked into, together 
with the question of its probable disposal 
at the end of the war. 

ea 


Wwe House influence in the 
granting of radio station opera- 
tion permits by the Federal Communica- 
tions Commission was denied vigorous- 
ly last month by Paul A. Walker, FCC 
commissioner. 

Walker told the House select commit- 
tee investigating FCC “to my knowledge, 
no one from the White House ever com- 
municates with commission members on 
specific operating grants.” 

Harry S. Barger, chief investigator 
for the committee and acting counsel, 
questioned the commissioner as _ to 
whether FCC had reversed itself for 
political reasons in the granting of a 
permit in 1936 for operation of a sta- 
tion in Watertown, New York. Barger 
exhibited four letters which he said were 
written by Watertown citizens to Presi- 
dent Roosevelt, protesting the FCC’s 
grant of a permit for the station to Black 
River Broadcasts, Inc., on the ground 
that its officials supposedly were hostile 
to administration water-power policies. 

Following receipt of the letters, the 
attorney said, a new hearing on the case 
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was ordered by the commission and the 
operating permit granted to a rival 
group, the Watertown Broadcasting Cor- 
poration. 

Commissioner Walker told committee 
members he had seen the letters for the 
first time only two weeks before he ap- 
peared before the committee and did not 
believe they had been read by other com- 
mission members at the time the permit 
was granted. 

‘+ = « 


HE National War Labor Board on 

April 28th made public a report 
from Arthur S. Meyer, associate public 
member of the board, on the dispute be- 
tween the Western Union Telegraph 
Company and the American Communica- 
tions Association, CIO, over the terms 
of the contract covering former em- 
ployees of the Postal Telegraph & Cable 
Company. 

The board, on January 5, 1944, had 
directed the continuance of the contract 
pending determination of the collective 
bargaining agent or agents for these 
workers by the National Labor Rela- 
tions Board. The Western Union and 
the ACA had agreed upon continuance of 
the contract for three months after the 
merger of the two companies on October 
7, 1943, but the Western Union had ob- 
jected to extension beyond the 3-month 
period. Subsequent to its order continu- 
ing the contract, the WLB appointed Mr. 
Meyer as its special representative to 
conduct hearings. 

The application of seniority on the 
basis of the service record of employees, 
irrespective of their former company of 
employment, and the granting of jobs 
as nearly comparable to those held be- 
fore the merger, are recommended by 
Mr. Meyer in his report to the board. He 
also recommended that the board direct 
that Western Union may reduce the 
weekly earnings of former Postal en- 
ployees through a reduction of the work 
week subject to the provisions of the 
ACA contract. 

The report recommended that an ar- 
bitrator be appointed by the WLB to de- 
cide disputes arising under the contract. 


698 





“ie ah ot tft ee 6 [Be ka Ok Ok: 


S309 A ws ee 


rd on 
‘eport 
public 
te be- 
graph 
anica- 
terms 
- em- 


Cable 


1, had 
mtract 
lective 
these 
Rela- 
n and 
nce of 
er the 
ctober 
ad ob- 
month 
mntinu- 
ed Mr, 
ive to 


on the 
loyees, 
any of 
f jobs 
eld be- 
Jed by 
rd. He 
| direct 
ice the 
al em- 
e work 
of the 


an at- 
5 to de- 
yntract. 


Financial News 


and 
Comment 


By OWEN ELY 


How Many Kilowatt Hours in 
1947? 


s indicated in chart (on page 700) 

from the Edison Electric In- 
stitute Bulletin, about two-thirds of all 
sales of electricity to industrial consum- 
ers are for war output, and only one- 
third for civilian enterprise. This has 
raised questions regarding the postwar 
trend of power output and revenues. As 
already mentioned in this department, 
W. M. Carpenter, institute economist, 
foresees a decline of about one-half in 
industrial power output by 1947 (as 
compared with 1943). This is presum- 
ably on the assumption that any post- 
war boom will prove rather short-lived. 
Mr. Carpenter states, “Except for the 
more obvious items of durable consumer 
goods, it is open to question that there 
really is any great deficiency of demand 
which cannot readily be filled during the 
tapering off of war production. The sug- 
gestion is advanced that the early post- 
war years will therefore approximate 
the character and tempo of the years 
1936-38 as far as the private companies 
are concerned. As far as the Federal 
power plants are concerned, the question 
of overcapacity becomes, however, a 
more serious matter.” 

Leland Olds, chairman of the Federal 
Power Commission, has urged that the 
utilities should try to maintain a gross 
output of 200-220,000,000,000 kilowatt 
hours in the first postwar year (about 
the same as in 1943 and somewhat 
lower than the indicated 1944 rate) and 
set 270,000,000,000 kilowatt hours as a 
goal for the end of the fifth year after 
the war. (See page 637, May 11th is- 
sue.) While the latter estimate goes into 
the future about two years more than 


Mr. Carpenter’s estimate (assuming 
in both cases that the war ends in 1944), 
the two forecasts seem diametrically op- 
posed. Mr. Carpenter’s sales estimate, 
adjusted to a basis of gross production, 
would be about 161,000,000,000 or some 
40 per cent below Mr. Olds’ figure. 

Mr. Olds takes the typical Washing- 
ton view — that if rates are adjusted 
downward this will automatically stimu- 
late industrial use of electricity. This 
view seems fallacious because the cost 
of power is not an important factor in- 
fluencing the level of industrial activity. 
The one business in which it is of con- 
siderable importance, aluminum produc- 
tion, is a typical war industry and will 
be deflated after the war, unless the 
metal can be sharply reduced in price to 
compete with steel, plastics, etc. The 
price of electricity has been declining 
almost without interruption for decades, 
yet sales of industrial power have fol- 
lowed closely the fluctuations of indus- 
trial production as measured by the Fed- 
eral Reserve Board index. (See charts.) 
Of course, lower rates would be mod- 
erately beneficial to industry, but even if 
industrial rates were cut in half (they 
are currently about one-quarter of the 
average residential rate), this would 
mean a saving of only $400,000,000 
a year as compared with the gross na- 
tional production of about $192,000,000,- 
000 (Survey of Current Business for 
April, page 7). 

Chairman Olds’ idea would be more 
correct if applied to sales to residential 
consumers, but such consumption com- 
prises only about 17 per cent of total 
output so that it is difficult to envisage 
any increase in sales sufficient to offset 
the shrinkage in industrial use. More- 
over, residential rate reductions are al- 
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ready available where obtained by in- 
creased use of current, as provided in 
the sliding-scale rates offered by prac- 
tically all utilities to their customers, It 
is almost axiomatic that where rates for 
a given company or section are below the 
national average, residential usage is 
correspondingly above average. Hence, 
the best way to reduce residential rates 
is to increase the use of household elec- 
tric equipment, and if Washington agen- 
cies wish to stimulate the use of elec- 
tricity after the war, they might consider 
subsidizing sale of such equipment. 


¥ 


Niagara Hudson Power 


yn Hupson Power Corpora- 
TION was incorporated in 1937 as 
a merger of Mohawk Hudson Power 
Corporation and Niagara Hudson 
Power (old company). The latter was 
incorporated in 1929 to acquire a ma- 
jority interest in Buffalo, Niagara & 


INDUSTRIAL PRODUCTION 
(FEDERAL RESERVE BOARD) 


INDUSTRIAL PRODUCTION: PER CENT OF 1935-39 AVERAGE 


1926 1930 1935 1940 1943 


From the Edison Electric Institute Bulletin 


Eastern Power Corporation, North 
Eastern Power Corporation, and Mo- 
hawk Hudson Power Corporation. Other 
interests were acquired in 1929-32, in- 
cluding 201,500 shares of Consolidated 
Edison and 445,738 shares of Central 
Hudson Gas & Electric Corporation 
(about a 30 per cent interest). Total 
system assets as of December 31, 1943, 
were $662,063,908. 

The system has been required by the 
public service commission of New York 
to write down plant account to original 
cost. Considerable progress has already 
been made, and in February, 1944, Niag- 
ara Falls Power Company wrote down 
its account by $14,497,768. However, 
the commission or its employees have 
questioned other items aggregating some 
$32,000,000. Moreover, an expert em- 
ployed by the commission has proposed 
that in order to place the depreciation 
reserve on a straight-line accrual basis, 
the system reserves should be increased 
by at least $65,000,000. The company 
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1943 Report 


Mill. Per Cent 
Subsidiary compantes 
Long-term debt .... $232 43% 
Preferred stocks ... 127 23 
Accrued div. on pfd. 
stocks 7 1 
Parent company 
First preferred stock 38 7 
Second preferred 
stock 11 2 
Common stock 130 24 


$545 


does not concede either claim, and the 
question of an increased reserve has 
been appealed to the courts. Assuming, 
however, that both adjustments were 
made, common stock equity would be 
reduced by some $111,000,000. The ac- 
companying table shows in round fig- 
ures (millions of dollars) the system 
capitalization on three bases: (1) as of 
December 31, 1943; (2) same, adjusted 
for maximum write-offs and increased 
reserves; and (3) pro forma 1942 fig- 
ures, giving effect to the changes pro- 
posed in the plan and also adjusted for 
write-offs, etc, 


Vipes the proposed plan, arrears on 
all system preferred stocks would 
be paid off in cash, and new securities 
would also be distributed as follows: 
Buffalo, Niagara & Eastern Power and 
Central New York Power 5 per cent pre- 
ferred stocks would receive one share 
each of the new 5 per cent preferred; 
New York Power & Light 7 per cent 
preferred, 1.15 shares—the 6 per cent 
preferred , 1.05 shares, Buffalo, Ni- 
agara & Eastern $1.60 preferred would 
obtain one share of common. The com- 
mon stocks of the three companies, sub- 
stantially all held by Niagara Hudson, 
would receive fractional shares of new 
common stock. The distribution to Ni- 
agara Hudson’s own stockholders would 
be somewhat more involved: The first 
preferred would obtain one-half share 
of the new preferred, one share of com- 
mon, one share of Central Hudson Gas & 


1943 Adjusted 1942 Pro Forma Adj. 
Mill. Per Cent Mill. Per Cent 


$232 - Jo $235 61% 


25 


2 
9 
3 
4 


96 
7 a © 


$385 100% 


e 


Electric, one-half share of Consolidated 
Edison, and $10.50 cash. The second 
preferred would receive 44 shares of 
common, one-half share Central Hud- 
son, and $9 cash. The common stock 
would get one-fifth share of common 
and one-tenth share of Northern De- 
velopment. (The latter company is to 
own various undeveloped properties.) 

Based on the pro forma 1942 income 
account which accompanies the plan, 
and giving effect to the debt-refunding 
program for a number of system bond 
issues, new fixed charges would be 
earned 2.65 times, over-all coverage of 
preferred dividend requirements would 
be 1.64 times, and $1.61 a share would 
be earned on the new common stock 
(without giving effect to the refunding 
program, $1.53 a share). 

Net income in 1943 (on a consolidated 
basis) showed a gain of $348,000 over 
1942, which would amount to 7 cents a 
share on the new common stock. Fed- 
eral excess profits taxes were $6,166,- 
100, and if this tax is repealed after the 
war, with a 40 per cent rate (normal and 
surtax) substituted, the saving would 
amount to about 63 cents a share. 
Another possible gain would be $800,- 
000 or 16 cents a share if amendments 
No. 4 and No. 5 of Niagara Falls Power 
Company’s license are modified (ex- 
plained on page 5 of the 1943 report). 
On the other hand, under a 1943 law 
there may be an additional charge for 
water use by New York state. (See Note 
4.) Moreover, $1,308,000 (27 cents a 
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share) is reserved for amortization and 
is not available for dividends. Ob- 
viously, it is difficult to estimate 
with any exactitude the future share 
earnings, and changes in the plan may 
also prove necessary to “sweeten” the 
terms to holders of Buffalo, Niagara & 
Eastern $1.60 preferred. Certain large 
holders of the latter stock have appealed 
to the SEC for a separate recapitaliza- 
tion, and consideration is being given to 
the proposal. Another possible adverse 
factor is the long-continued efforts of 
the Federal administration to set up a 
huge hydro development on the St. 
Lawrence river, in connection with the 
seaway project. 


Wa it is possible to foresee earn- 
ings in the postwar period of 


around $1.50 to $2 a share on the new 
stock, it seems unsafe to capitalize these 
marketwise at more than 10 times, giv- 
ing the stock a median estimated value 
around $17.50 a share. The new pre- 
ferred stock might eventually be worth 


105, it is conjectured. Using these fig- 
ures and the current market values for 
Central Hudson Gas & Electric and 
Consolidated Edison, we arrive at the fol- 
lowing estimated results: 


Approx. Estimated 


Future 
Value* 


Market 
Price 


Buffalo, Niagara & Eastern 
LOO DEG: so o.s-onists's ons 65's 16 20 

Niagara Hudson Power Ist 
78 108 


101 
3g** 


- Including dividend arrears received in 
cash. 

** Includes one-eighth point representing 
one-tenth share of Northern Development, 
with an assumed nominal valuation of 14. 


It should be emphasized that any 
such potential values as are here esti- 
mated could probably not be realized for 
some time to come, owing to length 
of time required to clear up pending 
litigation, proceedings before the several 
commissions, possible modifications of 


the plan, and consummation of the re- 
funding and merger program. In the 
meantime, however, dividends will con- 
tinue to accrue on the preferred stocks, 
which perhaps gives these securities some 
appeal to wealthy investors. 


¥ 


Holding Company Common 
Stock Sales in 1943-4 


URING these dull stock market days, 
D it may be of interest to review the 
common stock offerings representing 
sales of holding companies’ interests (to 
conform to § 11) during 1943-4. The 
experience with these issues may be of 
interest in formulating policies with re- 
spect to other stock offerings, which are 
awaiting clarification of SEC rulings or 
more active markets. The six issues are 
listed in order of appearance. 

Houston Lighting & Power: This 
common stock offering was handled as a 
negotiated deal, since Smith, Barney & 
Co. had previously organized a na- 
tion-wide group to aid National Power 
& Light in its efforts to obtain tenders of 
preferred stock in exchange for Houston 
Lighting common. The company had had 
a good record, having paid the regular 
$3.60 dividend for many years. The 
stock was offered at about 10.7 times the 
1942 earnings, to yield 6.65 per cent. It 
was promptly listed and interest was 
stimulated by the increasing interim 
share earnings which, however, were 
partially due to tax adjustments. 

The offering was favored by the facts 
that the territory is noted for its rapid 
growth, and that Texas utilities are 
not subject to state regulation. (A 
profit-sharing agreement is now in 
effect with the city of Houston.) There 
were no “complications” regarding plant 
account and no amortization require- 
ments or special dividend restrictions, 
except such as might result from the 
profit-sharing agreement with the city. 
Original cost had not yet been deter- 
mined, but the balance sheet was rela- 
tively “clean” of intangibles and write- 
ups. Capital structure was not too un- 
favorable; while bonded debt was nearly 
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*60 per cent of total capital, the preferred 
stock issues were small and common 
equity was about 30 per cent. The stock 
is currently 10 points above the offering 
rice. 

7 Idaho Power Company: The common 
stock was sold by Electric Power & 
Light, which persuaded the SEC that, 
since the company was “relatively un- 
known,” it should be handled as a nego- 
tiated deal. However, three groups of 
bankers competed informally for the 
deal, which was won by Blyth-Lazard 
Freres, The offering was favored by a 
convincing “story” regarding future 
growth possibilities; the company has 
large unused capacity, which it is thought 
can be taken up by increased irrigation in 
the postwar period; it is also rather 
heavily in the excess profits tax bracket. 
The hydro plants are practically immune 
to adverse effects of storms and 
droughts. The offering appeared suc- 
cessful. The stock was later listed and, 
as indicated in the table on page 703, is 
now selling about two points above the 
offering price. 

Idaho was offered at about 10.8 times 
the stated earnings of $2.09, but at about 
13.6 times the earnings of $1.81 after de- 
duction of the new annual 28-cent plant 
amortization charge. However, it was 
expected that some of this reduction in 
earnings would be “recouped” by off- 
setting factors. It was stated that the 
company intended to pay dividends at 
the rate of $1.60 a share, making the 
yield 64 per cent, about in line with the 
“going rate.” 


a SERVICE COMPANY OF COLO- 
RADO was sold by Cities Service Com- 
pany to the First Boston Corporation in 


a negotiated deal. The commission 
granted an exemption from competitive 
bidding because the stock had never been 
publicly held, and because the size of the 
transaction necessitated using an un- 
usually large number of underwriters to 
effect nation-wide distribution. It was, 
however, marketed under very unfavor- 
able conditions because of a “blast” is- 
sued by Judge Healy in his disapproving 
minority opinion. 
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Earnings were stated at $2.68, and an 
initial dividend was declared at the an- 
nual rate of $1.65, making the price- 
earnings ratio 9.3 and the yield 6.6 per 
cent. However, earnings were stated 
before an item of 57 cents for plant 
amortization, On the adjusted earnings 
basis, the price-earnings ratio would 
have been 11.8 times. The issue was 
marketed fairly successfully, considering 
the handicaps imposed by the week-end 
press publicity given to the critical views 
of Judge Healy. The stock is currently 
about a point under the offering price. 


>. VERMONT PuBLic SERVICE’S 
offering went to competitive bid- 
ding, but the result was disappointing. A 
single bid was submitted by Harriman 
Ripley and First Boston Corporation for 
195,000 shares, to be offered at 14} with 
a $1 “spread.” The company rejected 
this and asked for approval of an 
amended proposal for a negotiated sale 
to a Coffin & Burr group, for retailing at 
$16 a share with a “spread” of $1.08, 
and the commission readily agreed. The 
statistical setup was “‘sweetened” some- 
what, so as to make the offering appear 
more attractive. On the original basis 
the stock would have been sold at about 
9.7 times earnings to yield about 7 per 
cent. A dividend restriction had been 
imposed, however, the company being 
required to retain 50 per cent of any ex- 
cess over $1 of net income available for 
common. On this basis, earnings actually 
available for dividends would have been 
reduced from $1.48 to $1.24, and on this 
basis the price-earnings ratio would 
have been 11.5. 

Under the revised setup, 178,000 
shares instead of 195,000 were sold 
for the company’s own account and 
16,295 shares were sold for the account 
of New England Public Service (parent 
company), which agreed to donate the 
proceeds to Central Vermont in order to 
increase the preferred stock equity to the 
minimum liquidating value, so that the 
common stock dividend restriction orig- 
inally proposed could be removed. Share 
earnings for 1943 were increased from 
$1.48 to $1.53, and the proposed dividend 
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rate from $1 to $1.08. The revised price- 
earnings ratio was 10.4 and yield 6.8 per 
cent. The issue did not prove too suc- 
cessful, being currently about a point 
under the offering price. 


ERBY GAs & ELEctTRIc was a “diffi- 
D cult” offering. The minority stock 
had been quoted over-counter around 
20-21 a few weeks before the offering of 
Ogden’s stock. The sale had been con- 
templated for some time, but the Street 
had displayed little interest, due to the 
small size and unfavorable background. 
When the SEC required competitive bid- 
ding, Allen & Company was apparently 
the sole bidder. However, the retail 
price was fixed about three points below 
the recently prevailing market. The 
spread permitted by the commission 
(24 points) was also unusually generous, 
amounting to over 16 per cent of the net 
price as compared with 4 per cent for 
Houston and about 63 per cent for 
Idaho and Public Service of Colorado. 
Because of the “realistic” price and the 
selling inducement, the issue was quickly 
marketed and now sells at a slight pre- 
mium. 
Derby was somewhat handicapped by 
a last-minute rate cut by the local com- 
mission. Per-share earnings were not 
very clearly set forth in the prospectus ; 
nine months’ earnings, after adjusting 
for a refund to electric customers, 
amounted to $1.86 and for the calendar 


year 1942 were $2.57. These were con- 
solidated rather than parent company 
earnings. (‘Corporation only” figures 
were smaller.) There were also certain 
dividend restrictions. 


ENTRAL ILLINoIs ELectric & Gas 
(sold by Consolidated Electric & 
Gas) was originally planned as a nego- 
tiated deal with Central Republic Cor- 
poration of Chicago, but the commission 
required competitive bidding and the 
deal then went to Allen & Company. 
Stated earnings were $1.92 a share, mak- 
ing the price-earnings ratio almost ex- 
actly 10. It was stated that the company’s 
intention was to establish dividends at 
the rate of $1.30, making the prospective 
yield 6.8 per cent. Earnings were before 
dividend restrictions of a rather compli- 
cated nature (described in the prospec- 
tus). Maintenance and retirements al- 
lowances were only about 13 per cent, 
whereas the indenture would have re- 
quired about 16.6 per cent for 1943 ex- 
cept for the fact that accruals in previous 
years were larger than necessary. With 
the 16.6 per cent ratio, earnings would 
have been reduced to about $1.77, making 
the price-earnings ratio 10.8. The com- 
pany felt justified in setting up a smaller 
retirements charge, on the ground that 
revenues were abnormally high. The of- 
fering was apparently “slow” and the 
stock is now about 1% under the offering 
price. 


e 


UTILITY COMMON STOCK OFFERINGS IN 1943-4 


Approx. 

Date of 

Offering 
Houston Lighting & 

Power Co. 54 
Idaho Power Co. 248 
Public Service Co. of 

Colorado 11/23/43 25 
Central Vermont P. S. 

REA Sic totarcnaieanamresteie 12/22/43 16 
Derby Gas & Elec. Corp.. 1/ 5/44 18 
Central Ill. Elec. & 

GOS AGG: hss ch ca es cea 2/16/44 19% 


Offering Net to 
Price Company Spread Price 


$51.85 $2.15 


(000) 
Total Recent No. of Syndicate 


Head 


Smith Barney 
Blyth & Co. 


Shares 


64# 243 


26i# 450 
1.62 24 875 


1.08 15 195 
2.50 183 92 


1.493** 172 400 


23.024* 1.60 
23.374 


14.92 
15.50 


17.63 


First Boston 


Coffin & Burr 
Allen & Co. 


Allen & Co. 


* Exclusive of about 17 cents expenses, payable by Electric Power & Light. : 
** The holding company also indemnified the principal underwriter against certain types of 


civil liabilities. 
# Listed on NYSE. 
MAY 25, 1944 
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What Others Think 


TVA—Experiment in Federalized 
Decentralization 


[' one would close his eyes and shut his 
ears to the current controversy over 
whether the Tennessee Valley Authority 
ought to be subject to closer purse-string 
control by Congress, or pay more taxes, 
or stop lobbying in the state legislatures 
and leave the Tennessee valley cities 
alone to do what they want to about their 
municipal revenues, one could preserve 
a calmer atmosphere to judge the long- 
range merits of TVA which have been 
ably summed up in the recent volume 
written by its director, David E. Lilien- 
thal. “TVA—Democracy on the March” 
is really a forceful presentation by Mr. 
Lilienthal of the case for Federal de- 
centralization in planning and govern- 
ment controls over original economy. 

It is a pretty problem at best and Mr. 
Lilienthal realistically refuses to over- 
simplify it. There is much to be said, 
for example, about the obvious inability 
of a local county or state, or groups of 
the same, as well as private companies, to 
make suitable plans for the exploitation 
of an entire river basin such as the Ten- 
nessee valley, with a proper regard for 
the broad public interest. 

On the other hand, the introduction of 
Federal control obviously intrudes the 
problem of avoiding absentee bureauc- 
racy, which in many ways can be more 
galling and oppressive than the old 
absentee financial management, about 
which the reformers used to complain 
and still do. The absentee financial octo- 
pus lives in Wall Street and is pretty well 
done for. But the absentee bureaucratic 
octopus lives in Washington and from 
last reports was doing splendidly for 
himself. 


HE problem then is one of compro- 
mise between the national powers of 


the Federal government and the need for 
preserving some degree of local or re- 
gional autonomy. Can such a compro- 
mise ever be accomplished under the 
Federal banner? Mr. Lilienthal thinks 
it can, and in his book he sums up the 
Tennessee valley experiment as proving 
three essential facts which we could well 
afford as a nation to employ elsewhere: 


First, that development of a river 
demands one agency and one plan big 
enough to do all that needs to be done. 

Second, that within the broad 
framework of action which Congress 
designs, the decisions to be made are 
engineering decisions, and should be 
entrusted to engineers. 

Third, that the job must be run by 
men in shirt sleeves on the spot, not 
attempted as a remote-control opera- 
tion by men in white collars in Wash- 
ington. 


So far there seems to be a pretty gen- 
eral impression that TVA has done a 
good job of keeping out of the more venal 
politics and keeping its eyes firmly fixed 
on the needs and welfare of the people 
of the Tennessee valley. The recent flare- 
up of the McKellar-Lilienthal feud might 
raise some question as to whether it will 
always be so. If in future years TVA 
should fall the victim of a Federal patron- 
age machine, whether operated from 
Washington or elsewhere, it would do 
considerable violence to Mr. Lilienthal’s 
ideals. If in future years TVA became a 
political instrument for by-passing or 
sterilizing local government power under 
a facade of “home rule” with opposite 
effect in fact, it would likewise fail to 
live up to its excellent promise. 

In short, TVA on the balance has done 
pretty well so far and Mr. Lilienthal 
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writes with pardonable pride in its ac- 
complishment. But it is still an experi- 
ment and subject to cynical observation 
that a new broom sweeps clean. There 
may not always be a Lilienthal, or men 
who sincerely think like Lilienthal, doing 
business for the TVA. But, on the other 
hand, it may also be that the precedents 
set for them in “TVA—Democracy on 


the March” are sufficiently strong to 
carry on year in and year out under the 
Republican or Democratic administra- 
tion alike, in peace or war, good times or 
bad. 

—F. X. W. 
TVA — Democracy ON THE Marcu. By 


David E. Lilienthal. Harper & Brothers, 
New York, N. Y. Price $2.50. 248 pp. 





House Slashes Interior Appropriation 


LECTRIC power and military defer- 

ment policies of the Department of 
Interior came in for sharp denunciation, 
as the House passed the Interior Depart- 
ment Appropriation Bill for the fiscal 
year 1945-46, beginning July 1st. The 
bill, as passed by the House on April 
27th, provides for total appropriation of 
$87,672,580, compared with budget esti- 
mates of $96,824,207 for 1945-46, or a 
slash of $9,151,627. The appropriation 
also is $26,279,496 under the 1944-45 
appropriation. 

The largest reduction under budget 
estimates was $5,342,000 for the Bureau 
of Reclamation, The bureau had re- 
quested $19,125,200 and received $13,- 
783,200. 

Chairman Jed Johnson (Democrat of 
Oklahoma) of the Appropriations sub- 
committee which conducted hearings on 
the bill, told the House of the military 
deferment record of the Interior De- 
partment, and the House then passed an 
amendment by Representative James W. 
Mott (Republican of Oregon), which 
provided that “no part of the money ap- 
propriated in this act shall be used to 
pay the salary of any male person be- 
tween the ages of eighteen and thirty 
years who is physically and mentally 
qualified for military service,’ and who 
has been deferred for reasons other than 
dependency or as necessary to war pro- 
duction. 

In its report the committee said: 

The committee is of the opinion that the 


department has been too liberal in requesting 
deferment of draft-age personnel. Statistics 
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set forth on pages 8-11, part 1, of the hear- 
ings, show that as of February 15, 1944, 
there were 6,696 male employees eighteen to 
thirty-seven years of age holding positions 
in the department, that of this number 2,221 
had received occupational deferments, and 
that of this latter figure 2,073 were deferred 
at the specific request of the department. 
The committee is disappointed in the show- 
ing made by the department in this connec- 
tion and is of the opinion that such persons 
now holding white collar jobs could in a 
great majority of cases be replaced without 
detriment to the war effort. With the grow- 
ing shortage of man power throughout the 
United States and the drafting of many pre- 
Pearl Harbor fathers in every community 
in the land, it is deeply to be regretted that 
so many deferments have been requested for 
some single men as well as married men 
with no children holding positions in the 
department which the committee considers 
not to be essential. The committee has en- 
deavored to impress upon the heads of bu- 
reaus that this situation must be eliminated 
without undue delay. 


Bikes saery Johnson said that as a re- 
sult of the position taken by the 
committee at the hearing, the depart- 
ment already had taken steps to cancel 
requests for deferments, but that ap- 
parently this did not satisfy the House, 
which decided that the Mott amendment 
was necessary. Chairman Johnson said 
that figures submitted to the committee 
during hearings on the bill showed that 
actual revenues, excluding trust funds, 
for the fiscal year 1943 amounted to $51,- 
655,000. The estimated revenues for the 
fiscal year 1944 were $60,090,000, and 
the estimates for the fiscal year 1945, 
$60,642,000. If the trust funds are in- 
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WHAT OTHERS THINK 


cluded, total revenues for the department 
for the next fiscal year will approach 
$80,000,000, Johnson said, pointing out 
that the primary reason for the tre- 
mendous increase over previous years 
was due to the development of great 
power and reclamation projects in the 
far West. Revenues from the sale of 
power by the Bonneville Power Admin- 
istration, including Bonneville and Grand 
Coulee dams, were placed at $24,826,- 

Commenting upon the slash in the 
funds for the Bureau of Reclamation, 
Johnson said: 

The committee is of the opinion that the 
attention of the Interior Department should 
be called to the fact that the primary pur- 
pose of the Reclamation Law and the estab- 
lishment of the Bureau of Reclamation is 
and always has been the construction of 
reclamation projects, with hydroelectric 
power a secondary and incidental considera- 
tion. Although the department may have 
strayed from this policy in some instances 
in recent years, I personally feel that under 
the able leadership of Commissioner Bashore, 
the Reclamation service is now and will 
continue to play an important part in win- 
ning the war, by assisting in producing the 
food essential to feeding our gallant men 
on the many far-flung fronts of the earth. 


He pointed out that in addition to the 
nearly $14,000,000 provided for the 
Reclamation Bureau for maintenance, 
continuation of construction, investiga- 
tions, and other expenses, there are un- 
obligated balances of $42,000,000 avail- 
able for continuation of construction as 
stop-work orders are lifted by the War 
Production Board. 


EN F. JeNsEN (Republican of 
Iowa), member of the subcommit- 
tee, called attention to the fact that with 
an estimated revenue of more than $66,- 
000,000 for 1945 the taxpayers of the 
nation would be called upon to pay some 
$21,000,000 to maintain the Interior De- 
partment. Mr. Jensen continued: 
... It has been my contention that if the 
Department of the Interior were run as eco- 
nomically as it should be and if the govern- 
ment would receive the proper compensa- 
tion for the power which is generated by the 
power plants owned by the government, the 
Department of the Interior could be made a 


great deal more self-supporting. As one 
member of the Committee on Appropriations 
in charge of appropriations for the Depart- 
ment of the Interior, I am going to try to 
see to it that people in one section of the 
nation are not charged for part of the power 
used in other sections of the country where 
government power is made available below 
cost. We should charge enough for this 
power so as to be fair to private enterprise 
and, further, so that the price charged will 
produce such revenue as the government 
should receive from these power projects. At 
least, I am sure I am one of the members 
of the subcommittee who is going to insist 
that the rate on power is placed where it 
should be. 


He said that in relation to all the power 
projects which the government owns, the 
Boulder Dam project is the ideal setup. 
He added that there is no controversy 
between those who use the power and the 
farmers who receive the water from 
Boulder dam, and expressed the hope 
that every government project will finally 
be placed under the same kind of rules, 
regulations, and administration as Boul- 
der dam which, he declared, was operat- 
ing very successfully. 


O«: section of the committee report 
referring to activities of the Recla- 
mation Bureau was inserted in the record 
by Jerry Voorhis (Democrat of Cali- 
fornia). It follows: 


Payments in lieu of taxes.— Another 
fundamental question on which the commit- 
tee wishes to express an opinion is that hav- 
ing to do with the sale of power developed 
in connection with reclamation projects and 
distributed into a competitive market. The 
committee believes that under present con- 
ditions this practice is unsound and unfair, 
and that the construction of transmission 
lines, substations, and so forth, results in 
taking much valuable property off the tax 
rolls to the detriment of the tax structure of 
many communities. It is the consensus of the 
committee that in establishing power rates 
for the sale of project power, the department 
and other Federal agencies concerned should 
take these factors into consideration and that 
the additional sums received through in- 
creased rates should be applied to payments 
in lieu of taxes where justified, and in re- 
imbursing the government for the construc- 
tion costs of the power and irrigation fea- 
tures of such projects. In support of its 
recommendation the committee calls atten- 
tion to power operations of the Tennessee 
Valley Authority, which, it is estimated, will 
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pay to states and counties in lieu of taxes, 
during the fiscal year 1944, the sum of $2,- 
155,000. The committee recommends that a 
similar policy should apply to Federal 
reclamation projects and that such legisla- 
tion as may be necessary to put the program 
into effect should be enacted. 


Mr. Voorhis specifically attacked the 
suggestion that rates should be increased 
and said: 


It is not true that every community in 
America, because some public utility has 
heretofore served it at possibly high rates, 
has to be doomed to continue to pay those 
high rates forever and a day, even though 
money is expended on a public power devel- 
opment which might make possible a reduc- 
tion of those rates. To say that is to attempt 
to stop dead the hope of our people for a 
progressively higher standard of living and 
lower costs of agricultural and other pro- 
duction. ... 


Revenues should of course be used where 
possible for payment in lieu of taxes. They 
should of course be used for retiring the cost 
of construction. But the right way to in- 
crease revenues is not by increasing rates so 
as not to compete with the rate structure of 
private utilities. On the contrary the way to 
increase revenues is to reduce rates where 
economically feasible and to induce greatly 
increased volume of consumption, and a lit- 
tle bit later on this very report refers to the 
Tennessee Valley Authority and points out 
that the TVA is going to pay $2,155,000 in 
lieu of taxes to states and counties in that 
area, 


URING the hearings the subcommit- 
tee heard extended testimony on 
the part of Secretary of the Interior 
Ickes and Under Secretary Abe Fortas, 
seeking to justify construction of the 
transmission line from Shasta dam to 
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Oroville in the Central Valley project in 
California, The House in 1943 specifical- 
ly had denied funds for construction of 
the line by the government, indicating 
that it felt the line should be built by the 
Pacific Gas and Electric Company. The 
Senate sought unsuccessfully to get the 
House to recede from its position and 
finally accepted the refusal of the House 
to allow use of funds for the line. The 
House in 1941 had approved construc- 
tion of the line, and the Interior Depart- 
ment went ahead and built it with unex- 
pended balances. 

Representative Alfred J. Elliott 
(Democrat of California) during the 
debate in the House said that when the 
Central Valley project in California was 
proposed the people of northern Cali- 
fornia were told that completion of the 
power project would enable them to en- 
joy considerable reductions in their 
power bills and that the power would not 
be sold to a private agency. He said now 
that $150,000,000 has been spent, the 
Central Valley project, which was in- 
tended to bring water to the parched 
lands of the San Joaquin valley with 
power to be secondary, has been changed 
into a power project “pure and simple.” 
He said that “not one shovelful of dirt 
has been removed to provide the canals 
to bring the water to the farmers.” 

He criticized the secretary, first, for 


misrepresenting the purpose of the proj- 
ect, and, secondly, for contracting all of 
the power generated to the Pacific Gas 
and Electric Company until 1949, 

W. F. Norrell (Democrat of Arkan- 
sas) pointed out that since development 
of the Central Valley Authority began, 
municipality after municipality has aban- 
doned its power facilities in order to use 
public power “and thereby they have lost 
the revenue from those activities.” He 
said the original purpose of the project 
was to irrigate the land and sell power to 
farmers and other land owners to help 
pay for the cost of water. “However, 
now they propose to sell the power for as 
little as possible in place of getting enough 
out of it to assist those water users in 
defraying the cost of irrigation.” He 
urged that rates be established sufficient- 
ly high to reimburse county, district, and 
state taxes lost, in order to be fair with 
private enterprise. 

“T am not willing to vote millions of 
dollars out of the Federal Treasury, if 
you please, gentlemen of the committee, 
in order that a great project should be 
constructed—one that challenges the im- 
agination of human beings everywhere, 
one that brings water to the Central Val- 
ley Authority—and at the same time 
ruin the tax structures of your state and 
counties, cities, and school districts.” 

—C.A.E. 





Is Full Employment Possible? 


1S world being what it is, there are 
always going to be people who hon- 
estly expect, believe, and preach that the 
millenium is just around the corner, or 
think that it could be if such-and-such 
a happy set of circumstances were to 
come to pass. 

Some of these people make their money 
by preaching in churches. Some of them 
go into politics and once in a great while 
even get into the White House. Still 
others go into business, make a wad of 
money, then become leaders in such 
groups as the Committee for Economic 
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Development, the U. S. Chamber of 
Commerce, and the National Association 
of Manufacturers. 

And, it appears from a study of the 
book, “Price Making in a Democracy,” 
some of the millenialists study economics 
and become officials of endowed insti- 
tutions, Dr. Edwin G. Nourse, the 
scholarly author of this volume, is vice 
president of The Brookings Institution 
and naturally falls into this class. 

In “Price Making in a Democracy” 
he sets out to learn whether or not “full 
employment” (which means, we take it, 
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the situation existing today, May 1, 1944) 
can be attained and maintained in peace 
time under free private enterprise, After 
painstakingly weighing all the various 
factors, or most of them, and writing a 
lot of other more or less pertinent in- 
formation, he decides that it is possible 
to have full employment, 7. e., war em- 
ployment, during peace time under free 
private enterprise, but he doesn’t sound 
too enthusiastic about it and, I think, not 
too convincing. He doesn’t even make it 
seem probable, although he holds out 
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hopes, as all preachers seem to do. 

Dr, Nourse is to be congratulated on 
the time he spent on this volume. 
His diagnosis of some of the tenets of 
modern management are painstaking 
and helpful and thoroughly in the schol- 
arly Brookings tradition. But there is a 
gap: The writer in no place comes face 
to face with the question: How is it go- 
ing to be possible for free private enter- 
prise to keep up full employment indefi- 
nitely without Federal deficit financing? 
Everybody knows that modern business 
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wants to do this, An amazingly large 
number of persons can tell us why this 
should be done and what are the results 
of Federal deficit financing, but nobody 
has yet told us how it could be done, since 
it has never been done except for short 
periods in our national history. 

Before even these questions can be 
answered, another must be met: Who, 
besides a few collectivists who have been 
more than a little successful in getting 
their propaganda across, wants such full 
employment as we have today for the rest 
of time? Granted that we were at peace 
and still had the present employment, 
there are few who would want it con- 
tinued indefinitely, considering the state 
of the nation from the standpoint of 
morals, crowded transportation facili- 
ties, employment of the aged, working 
wives, delinquent children, etc. 

If today is the perfect employment 
condition for which economists and mil- 


lenialists are seeking, this reviewer is 
willing to go on record against it—and 
vehemently. But perhaps I am cynical. 
At any rate, if you want to feel that 
you are keeping up with the attitudes of 
the various economists who like to feel 
that they are keeping up with what’s hap- 
pening in modern industrial and business 
circles, you will enjoy reading this book. 
Eric Johnston says the same thing, in 
effect, every time he makes a speech, and, 
evangelist that he is, does it more inter- 
estingly for those of us who are not too 
comfortable swallowing the Brookings 
style. Neither, however, can answer the 
basic question which, perhaps, time alone 
can answer: How keep full employment 
without Federal deficit financing? 
—LarsTon D. FARRAR 


Price MAKING IN A Democracy. By Edwin G. 
Nourse. Published by The Brookings Insti- 
tution, Washington, D. C. Price $3.50. 540 
pp. 





Municipal Ownership 


if B- extent to which local government 
will exercise its option to take over 
privately owned electric utility companies 
in the postwar period is the subject of 
considerable discussion in Great Brit- 
ain, stated B. Mittell, general manager 
of Electric & Musical Industries, Ltd., 
Hayes, Middlesex, England, in a news 
letter to Davis M. DeBard, vice presi- 
dent, Stone & Webster Service Corpo- 
ration, New York. The letter is the nine- 
tieth Mr. DeBard has received from 
England and was written in March of 
this year. Mr. Mittell said: 


The various sections of the electricity sup- 
ply industry have just issued their respective 
recommendations as to what should happen 
after the war. You will remember the way 
in which our somewhat complicated situa- 
tion arose. In the beginning, enterprising pri- 
vate companies and municipalities obtained 
powers from Parliament to lay mains and 
supply electricity in likely areas, mainly 
towns. Usually, in the case of companies, 
these franchises were given subject to an op- 
tion to the local community to buy them up 
after so many years. Then the power com- 


Discussed in Britain 


panies came along and got authority to sup- 
ply over large rural areas not covered by the 
existing “undertaking” and to supply in bulk 
to the latter. Later the national grid took 
over most of the actual generation and high- 
voltage transmission and “authorities” were 
set up here and there to merge adjacent dis- 
tributing “undertakings.” 


Mr. Mittell pointed out that there are 
some 200 electric utilities (mainly in 
towns) still owned by private companies, 
and the option to purchase by the local 
governments is hanging over their heads. 
He continued: 


. Rather more than this number of local 
distribution “undertakings” are already 
owned by the municipalities. Both lots find 
themselves in sympathy in wanting to carry 
on and do their best undisturbed by being 
rushed into a scheme of nationalization. A 
fairly representative body of these two 
groups of undertakings, plus some of the 
power companies, have made a joint report 
advocating resistance to “change for the 
sake of change” and, as part of it, asking 
for the suspension of the right of compulsory 
purchase. This suggestion has evoked a coun- 
terblast from the London & Home Counties 
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Joint Electricity Authority, who no doubt 
base their hope of expansion upon the use 
of these compulsory powers. Two interest- 
ing figures emerge from the various reports: 
first, as to standardization. We have, as you 
know, gone most of the way towards stand- 
ardization of 50-cycle frequency and 220 
voltage but the figure is now given that on 
1939 prices it will cost $103,200,000 to finish 
the job. The joint report which I mentioned 
advocates that the cost of this should be 


borne by the various undertakings and not’ 


by the industry as a whole. It suggests, 
though, that the industry should be helped 
in this by a government loan at a low rate of 
interest. Next, as to rural electricity develop- 
ment which also has some leeway to make 
up. It is said that $220,000,000 would be 
wanted for this and that the interest and re- 
funding of this could be covered by an in- 
crease of one-fifth of a cent per kilowatt 
hour upon ali existing domestic supplies 
throughout the country. 


ee MENTING on the local and national 
outlook, Mr, Mittell declared it is 
unfortunate that in Great Britain even 
the local outlook has to be tied up so much 
with the national outlook and that, in 
turn, depends upon world trade. He 
pointed out that Great Britain was a free 
trade country until “the rage for na- 
tionalism and autarchy swept through 
one country after another and unsur- 
mountable barriers to international trade 
were set up.” Explaining that the whole 
country is about the size of New York 
state, he said this produces a strong tend- 
ency toward bureaucratic centralization 
in London. He added: 


. This is not for our good because, small 


as we are, our area contains regions of 
marked individuality and distinct local re- 
sources and type of industry. I read the 
other day that “it is an inert democracy 
which merely supports or rejects government 
policies in whose formation it has taken no 
part.” There has been an encouraging new 
technique on the part of some sections of the 
government—before introducing a bill to 
Parliament on afterwar topics they have ex- 
plained that being a coalition government 
for war purposes only they intend to intro- 
duce a bill at some future date on such and 
such a topic and in the meantime would like 
to canvass opinions from all responsible 
bodies. 


Mr. Mittell went into some detail in 
an attempt to explain the reasons for dis- 
satisfaction among coal miners in South 
Wales. Explaining that at first the only 
difficulty was in getting the required sup- 
plies with so many miners called up for 
military service, he said now there is an 
outbreak of actual strikes and suggests 
that it may be because the miners have 
not been well handled in the face of the 
fact that their mines are old, not mech- 
anized, deep, and very dirty. With work- 
ing conditions as they are, he said, there 
is no rush of people desirous of working 
in the mines, which now employ mostly 
boys of eighteen and older men. 

He concluded that some new methods, 
technical and administrative, will have 
to be found to make coal mining as at- 
tractive as other kinds of work and to 
make it efficient. The country depends 
upon coal, having very little water power 
and next to no oil, 





Telephone Employees in the War 


7. American Telephone and Tele- 
graph Company has distributed the 
first issue of Telephone War Digest 


which, it explains in a foreword, “is not 
a summary of the war work of the tele- 
phone industry of the United States” but 
“4s a story about people rather than about 
things.” 

The Digest tells the story of the part 
employees of the telephone industry are 
playing in the war effort—“at frames and 
at switchboards, in business and account- 
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ing offices, riding the heavy construction 
trucks, working with privates and gen- 
erals, enduring the cold of the North and 
the heat of the Florida Everglades and 
the California desert.” 

The Digest opens with a story about 
the tremendous effort put forth by the 
employees as a result of the confusion on 
Pearl Harbor Day, December 7, 1941. It 
carries on from there to the months of 
intense activity to meet the needs of a 
growing war machine. 


712 





The March of 
Events 


REA Extended Indefinitely 


ONGREsS has extended indefinitely the statu- 
C tory life of the Rural Electrification Ad- 
ministration and approved a downward re- 
vision of its loan interest rates. This was ac- 
complished by Senate passage of the Pace 
bill (HR 4278) early this month, providing 
general authorization legislation for the De- 
partment of Agriculture. 

The bill went into conference between the 
two houses to compromise on Senate amend- 
ments, but the provisions pertaining to REA 
are unaffected, having been approved by both 
houses. 

The bill provides that REA may borrow 
funds from the Reconstruction Finance Corpo- 
ration at a flat interest rate of 1% per cent 
and make loans to the REA local codpera- 
tives at a flat 2 per cent, beginning June 30, 
1945. Under the existing rates, REA paid 24 
to 3 per cent and charged the codperatives up 
to 3 per cent. REA hereafter will borrow di- 
rectly from the RFC instead of through the 
Treasury, and the amounts it may borrow will 
be determined by Congress each year. This 
provision was placed in the bill, supporters 
said, because of the large backlog of REA 
projects which cannot be constructed at the 
present time, owing to war-time shortages of 
materials and equipment, but can be under- 
taken in large numbers to provide employment 
and extend rural electric advantages in the 
postwar period. 

The bill would extend the life of REA by 
the simple expedient of eliminating the phrase 
which would have terminated its existence at 
the end of the fiscal year 1946. REA also is 
authorized to make loans for thirty-five years 
instead of twenty-five years, the purpose being 
to make possible rural line construction in more 
sparsely settled areas where a longer time 
would be required to repay the loans. Sup- 
porters pointed out that in the great majority 
of cases the 25-year period was adequate for 
codperatives to make repayments. 


Rivers and Harbors Bill 


Cas authority to control irrigation in 
connection with navigation projects in a 
House-approved $400,000,000 postwar Rivers 
and Harbors Bill was requested early this 
month by the Interior Department. Declaring 
that the very existence of western America 
depends on irrigation, Commissioner Harry 


713 


W. Bashore of the Interior’s Bureau of Recla- 
mation requested a Senate Commerce subcom- 
mittee to amend the bill to assure the au- 
thority. The amendment, prepared by Secre- 
tary Ickes, is intended to support efforts of 
western Congressmen to prevent broad devel- 
opment of navigation to the detriment of irri- 
gation which they consider vital to the arid 
West. 

Senator O’Mahoney, Democrat of Wyo- 
ming, and twenty-one associates have also in- 
troduced an amendment to the bill designed 
to permit states to determine for themselves 
the most beneficial use of rivers within their 
borders. 

Under the amendment, the following con- 
gressional policy would be established : 

1. To recognize the interest of the states in 
determining the development of the water- 
sheds within their borders. 

2. To preserve and protect established and 
potential use, for all purposes, of the nation’s 
rivers. 

3. To limit the authorization and construc- 
tion of navigation works to those in which a 
substantial benefit to navigation will be realized 
therefrom and which can be operated consist- 
ently with the appropriate and economic use of 
the waters of such rivers by other users. 

Specific congressional approval would be 
required for any navigation or flood-control 
works protested in writing by the governor of 
the state within which the project would be 
located. 

Such projects would be subject to the co- 
ordination of all other plans for the use of 
waters affected. 

Representative Fred Bradley and Senator 
Vandenberg of Michigan asked the subcom- 
mittee to include in the bill authorization for 
a new electric plant. Fearing that the govern- 
ment hydroelectric plant on the St. Marys 
river at Sault Ste. Marie might at any time 
fail, the two Michigan members of Congress 
sought authorization for a new $3,500,000 
plant. 

Bradley told the committee that “some legis- 
lation is necessary so the Army Engineers can 
extend the lease with the Michigan Northern 
Power Company which expires July 1st.” He 
said that if the project were not authorized 
in the bill he would press separate legislation 
giving the Army authority to extend the lease. 
He and Vandenberg maintained, however, that 
the present plant “was in danger of failing 
momentarily.” 
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SEC Orders Split 


OLDING that if the Cities Service Company 
“desires to retain its oil business, it can- 
not remain in the utility business,” the Se- 
curities and Exchange Commission gave the 
big holding company a choice on May 5th of 
disposing of either its utility interests or its 
“vast and complex” oil enterprises and other 
nonutility units. 

While the order directed Cities Service to 
limit its operations to the gas retail distribu- 
tion business conducted by three utility com- 
panies in what is designated as the Mid-Con- 
tinent group, the SEC, however, said: 

“Our order does not foreclose retention in 
the Cities Service system of all of its oil busi- 
ness, all of its gas production and transmis- 
sion business, and all of its other nonutility 
holdings, if Cities should choose to comply 
with § 11 (b)(1) (of the Holding Company 
Act) by disposing of its holdings in all utility 
companies. In designating Mid-Continent dis- 
tribution properties as the single retainable 
system we do not require retention of this 
system. Cities may choose to dispose of its 
utility holdings and retain the rest of its sys- 
tem intact.” 

“The vast and complex oil business and the 
gas utility operations of the system have been 
found to be incompatible,’ the commission 
added. 

The Cities Service holding system has more 
than $1,000,000,000 of assets and operates in 
every state and several foreign countries. Sub- 
sidiary companies engage in not only oil, elec- 
tric, and gas businesses, but also in ice and 
water supply, steam heating, real estate, irri- 
gation, transportation, ownership of patents, 
and various manufacturing enterprises. 

The commission’s opinion represented the 
last phase of the geographical integration pro- 
ceedings against the Cities Service system, 
prior orders having dealt with the similar in- 
tegration of the subholding company systems 
of the Cities Service Power & Light Company 
and the Federal Light & Traction Company. 


Natural Gas Use Curtailment 


‘Sigs nye use of natural gas by industries 
in the Appalachian region will be neces- 
sary this summer as producers seek to stock 
sufficient supplies to meet all requirements next 
winter, it was learned recently. 

The War Production Board Office of War 
Utilities was expected to ask all commercial 
users in the Appalachian area to use as much 
stand-by fuel as possible during the summer 
months. If large users comply with the re- 
quest, there will be no need for curtailment 
next winter such as there was last winter, is 
was said. 

It is believed that the new line piping natural 
gas from Corpus Christi, Texas, to Cornwell, 
West Virginia, will be in operation some time 
this summer and bring in about 200,000,000 
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cubic feet of natural gas daily to be distributed 
throughout the area, which includes Ohio, 
Pennsylvania, West Virginia, western New 
York, the District of Columbia, and parts of 
Maryland. 


Disney Drafts Bill 


EPRESENTATIVE Disney, Democrat of Okla- 
homa, plans to introduce a bill in the 
House for “the exploration of every executive 
order, rule, or regulation at the end of every 
2-year session of Congress to make a complete 
check of the executive department of our 
government.” 

Addressing the closing session of the In- 
dependent Petroleum Association of America 
at Bradford, Pennsylvania, on April 29th, he 
said: “By this*system, the old and acceptable 
regulations will continue and the bad ones will 
die by failure of reénactment.” 

He also sought support for a measure he 
wants enacted whereby income tax will be 
limited by constitutional amendment to 25 per 
cent “in order that control of business be re- 
leased.” He added that reduction of tax rates 
= be an incentive to cut down the national 
debt. 


New CPRB Members 
Appointed 


ILLIAM L, Batt, vice chairman of the 

War Production Board for international 
supply, last month announced the appointment 
of Frederick M. Eaton, solicitor of WPB, as 
deputy member of the Combined Production 
and Resources Board. H. C. L. Miller, for- 
merely associated with the Lend-Lease Admin- 
istration, has been appointed U. S. executive 
officer of the board, and Allen Peyser, for- 
merly director of the WPB Foreign Division, 
will become the executive director of the 
board. 

Mr. Batt stated that this was in line with 
strengthening the staff of the board to meet 
the increasing load placed upon it in connection 
with relief and rehabilitation. 


CIO Losing Ground 


A RESURGENCE of the United Utility Work- 
ers Union of America—the “Triple U’— 
was predicted recently. by leaders of the In- 
dependent Association of Employees of the 
Duquesne Light Company and associated com- 
panies. That belief was based on the recent 
defeat of the CIO, by a majority of 4,000, in 
an election affecting 9,500 production workers 
and 3,500 salaried employees of the Consoli- 
dated Edison Company in New York. 
Duquesne leaders, who helped found the 
United Utility Workers Union, an association 
of independent unions in the electric power in- 
dustry, at Cincinnati two years ago, believe the 
setback at Consolidated will check the swing 
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toward the CIO by present top leadership of 
the United Utility Workers. 

The vote at Consolidated, which has the 
largest independent union in the utility field, 
was regarded as a test of that trend. The in- 
dependent itself applied for the election so 
that the wish of its members, to join the CIO 
Utility Workers Organizing Committee or re- 
main an independent affiliate of United Utility 
Workers, could be satisfied. 


Clarifies Seizure 


EIZURE by authorities in the Tucuman 

Province of Argentina of a subsidiary of 
American & Foreign Power Company, Inc., 
was attributed recently to the “avowed policy” 
of a local public service board of taking over 
all private utilities, in a statement by Curtis E. 
Calder, president of the parent company. 

Mr. Calder asserted that public lighting bills 
in the province had not been paid for thirteen 
years, that unreasonable regulations had been 
enforced, and local employees incarcerated and 
“held for weeks at a time.” 

The subsidiary, which had net revenues 
equal to $235,000 in 1943, expects to receive 
just treatment when the matter reaches high 
courts in Argentina, Mr. Calder said. 


British Utility Rule 


UTRIGHT nationalization of Britain’s fuel 

and power has been recommended again 
by the Labor party directorate in a report pre- 
pared for submission to the party’s annual con- 
ference, it was disclosed recently. 

Balanced utilization of resources was stated 
as the aim of the paper, which was said to take 
strong exception to what is termed the bad 
development of each service. It was acknowl- 
edged that the Ministry of Fuel and Power, 
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established since the war began, was a long 
stride in the right direction, but only the first 
step. 

Fifteen specific recommendations were made 
for postwar control of fuel and power. The 
most important follow: 

1. A single ministry responsible for the gen- 
eral supervision of productive activities in 
coal, gas, electricity, by-products, etc. 

2. A national coal and fuel corporation to 
own and supervise the administration of all 
the industries concerned. 

3. A board working in the public interest 
and responsible for all business undertakings 
in the production, preparation, and marketing 
of coal. 

4. A marketing board to sell at home and 
abroad and regulate prices and exports. 

5. Regional board, pit councils, and commit- 
tees to handle the problems of production, dis- 
missal, welfare, canteens, etc. 

6. The development and control of produc- 
tion in the gas and electricity industries to be 
under a special board appointed by the Min- 
istry, and the supervision of private industrial 
or commercial generating plants designed to 
meet special needs. 

7. Encouragement of the full utilization of 
coal by a new research organization. 

8. A joint wage authority in each industry to 
deal with representatives of the board con- 
cerned and the workers. Failing agreement, 
there should be independent arbitration. 

The coal industry, the most important in 
the country, receives the closest examination 
in the report. The document concludes that 
inasmuch as the coal in the ground is now 
owned by the nation, “it is equally important 
that the industry which renders the potential 
wealth of the coal seams available to mankind 
should also be brought under public owner- 
ship. 


District of Columbia 


Pentagon Bus Control Urged 


Cisne. by the District of Columbia Pub- 
lic Utilities Commission over bus lines 
operating between Washington and the Penta- 
gon building, as well as other federally owned 
properties in near-by Virginia, was urged by 


Senator Patrick McCarran, Democrat of 
Nevada, chairman of the Senate Judiciary 
Committee, on May 3rd. 

The Senator was formerly the chairman of 
the Senate District Committee. 


PEPCO Hearing Ends 


¢ ¥ protracted Potomac Electric Power 
Company rate case has ended, except for 
the filing of briefs to take place not later than 
May 31st. Final session was held on May 9th 
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when the District of Columbia Public Utilities 
Commission excluded from the record the 
documents offered a week earlier by General 
Counsel Alan Johnstone of the Federal Works 
Agency, bearing on control of PEPCO by the 
North American Company. PUC Minority 
Member Gregory Hankin dissented. 

In rejecting the file of papers, Commission 
Chairman James H. Flanagan characterized 
them as “incompetent, irrelevant, and imma- 
terial.” 

Three Federal agencies have withdrawn 
court appeals from the commission’s order re- 
ducing the company’s rates $310,000 under the 
Washington plan. The agencies, which had 
asked a $2,000,000 reduction, were OPA, 
Treasury Procurement, and Federal Works 
Agency, the latter as large-scale consumers of 
the power company. 


MAY 25, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


Indiana 


SEC Approves Merger 


HE merger of the Indiana Hydro-Electric 
Company into the Northern Indiana Pub- 
lic Service Company, lessee of its properties, 
was approved on May 7th by the Securities 
and Exchange Commission. 
Two hydroelectric generating stations on the 
Tippecanoe river near Monticello, Indiana, and 
eighty-four miles of transmission lines com- 


pose the properties. The company’s only in- 
come is the $380,000 yearly rental received 
from Northern Indiana. 

Dissenting stockholders may apply to the 
Indiana Public Service Commission within 
sixty days after the SEC’s approval of the 
plan to have the value of their stock assessed 
and determined. Northern may then pay the 
assessed value to the dissenting stockholders 
or abandon the merger. 


Missouri 


Hold Parley in Sale 


WesLey MCAFEE, president of Union 

e Electric Company, held an informal 
conference at Jefferson City early this month 
with the state public service commission con- 
cerning elimination from the Union Electric 
rate-making base of any duplicate or parallel 
facilities to be acquired in its pending pur- 
chase of Laclede Power & Light Company, 
its only St. Louis competitor. 

No agreement or decision was reached, it 
was said, as determination of the amount of 
property to be charged out of the rate base 
is before the Federal Power Commission in a 
pending case involving transfer to Union Elec- 
tric of some of the Interstate property of Lac- 
lede Power & Light. The Laclede Power sale 
also is before the Securities and Exchange 
Commission in another case. 

The base price in the purchase agreement is 


$8,600,000, and adjustments may increase it to 
about $10,000,000, it was said. 


Sale Plan Studied 


HE proposed sale of control of the Mis- 

souri Power & Light Company of Jeffer- 
son City to the Continental Gas & Electric 
Company of Chicago by North American 
Light & Power Company for $3,729,800 was 
taken under advisement by the state public 
service Commission on May 5th after hearing 
testimony that there was no corporate affilia- 
tion between buyer and seller. 

Frank L. Conrad of Chicago, president of 
United Light & Power Company, top holding 
company of Continental, denied that North 
American Light & Power, a North American 
Company subsidiary, was affiliated with United 
Light & Power or any of its subsidiaries, in- 
cluding Continental. 


= 
Nebraska 


Electric Workers Strike 


TRIKE of a reported 49 per cent of the union 
S electric employees of the Consumers Pub- 
lic Power District and the hydros, effective 
May 4th, was general throughout the operat- 
ing territory and caused statewide and even 
national concern. Possibility of Army action 
was hinted in a statement by Harold Kramer, 
general manager of the Loup River Public 
Power and Irrigation District, who said: “We 
are in close contact with the Army.” 

Should the partial strike extend long enough 
or be expanded, he said that the Army may 
step in to insure continuation of power to war 
plants. 

No comment was available from Selective 
Service headquarters on the possibility that 
striking workers, currently deferred by rea- 
son of their occupation, now would be subject 
to call. Occupational deferments are granted 
providing the individual meets the following 
three requirements: 


1. He is regularly engaged in war produc- 
tion or the war effort. 

2. His loss would cause serious curtailment 
in the war effort. 

3. He cannot be replaced. 

Consumers and the hydros serve all the 
state’s war plants and military installations 
except the Martin-Nebraska bomber plant at 
Omaha. 

Charging that the Consumers Public Power 
District has built up a gigantic political ma- 
chine in Nebraska, operating in 74 counties, 
& Thams, chairman of the joint strike 
committee of six local unions, in a statement 
issued on May 4th, stated that the district had 
enough influence on the last state legislature 
to have the old ceiling on salaries of executive 
officers removed. He alleged that while they 
made the sky the limit for their own salaries, 
when their employees seek a fair wage, they 
are accused of being incited by the power 
trust. He said: 

“The Consumers system involves 384 cities 
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and towns, and in most of these it has a 
monopoly. It has bondholders owning about 
$46,000,000 of outstanding obligations. Its offi- 
cers and agents, who are politically and so- 
cially prominent, are active in practically all 
cities and towns within its broad operating 
territory. It maintains a lobby before the legis- 
lature. It now desires to exterminate the influ- 
ence of organized labor as a further step to- 
ward a complete dictatorship in Nebraska 
politics. It practically controls the hydros be- 
cause it has the customers and the hydros can- 
not operate without customers. The Consum- 
ers is now the power trust of Nebraska.” 

Thams declared that Consumers and the 
hydros are again calling to their aid their 
old reliable propaganda smoke screen by in- 
sinuating that the strike is being instigated by 
private power companies. This is the way, he 
added, that the power districts have answered 
their critics and “excused their misdeeds since 
birth.” 

The Associated Press reported from Kansas 
City that Paul Nachtman, chairman of the 
regional War Labor Board, said he wired Gov- 
ernor Griswold of Nebraska that the public 
power strike in that state does not come under 
WLB jurisdiction. 

Union electric workers at the Columbus 
power house walked off the job on May 6th in 
accordance with union threats to carry out a 
complete “shutdown” in Nebraska’s public 
power districts. The action came just as Gov- 
ernor Griswold was scheduled to commence 
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a conference with power district representa- 
tives at Lincoln in an attempt to reach a set- 
tlement. 


Consolidation Plan Rejected 


PROPOSAL to consolidate the entire Con- 

sumers Public Power District system to 
obtain better rates in financing was flatly re- 
jected at Scottsbluff on April 24th at a meet- 
ing of members of the city council and twenty 
interested citizens. 

“It is the consensus of this meeting that 
Scottsbluff is not in favor of consolidating 
that part of the western division of Consum- 
ers Public Power District west of Ogallala 
with any other part of the system,” a motion 
adopted said. Mayor Earl I. Mead presided. 

General Manager V. M. Johnson of Con- 
sumers, who attended the meeting, said “As 
far as I am concerned the question is settled, 
and I believe that the board will respect the 
opinion expressed here.” 

Johnson, accompanied by Clarence A. Davis 
of Lincoln, Consumers general counsel, said 
consolidation not only would obtain better rates 
in refinancing $43,000,000 in bonds but would 
also result in operating economies. In a resolu- 
tion passed in March, 1942, Consumers pledged 
that revenue of the western division would be 
used to finance this division only, and Johnson 
assured the meeting the Consumers board will 
stand by that pledge if the consolidation is 
opposed in this division. 


a 
New York 


Waterway Project Opposed 


Des of legislation authorizing develop- 
ment of the St. Lawrence waterway proj- 
ect was urged upon Congress last month by 
the New York State Chamber of Commerce, 


which termed the proposed project a “sub- 
sidized transportation facility designed for the 
supposed benefit of one group of citizens at 
the expense of another.” 

A report of the chamber said “no scientific 
principles exist which can be used as a guide 
in allocating the expenditures on the seaway 


which are for water power. Furthermore, a 
situation would be created where the private 
electric power industry will not know for years 
what competition to expect from the St. Law- 
rence, and whether another Tennessee Valley 
Authority will be created. Also, the railway 
industry will be uncertain as to the effect the 
opening of the canal will have upon its busi- 
ness. The report added: 

“Tt might even develop that the govern- 
ment will go into the operation of vessels on 
the St. Lawrence waterway when completed, 
as it has on the Mississippi river.” 


Ohio 


Co-ops Get Utility 


HREE rural cooperatives will purchase the 
Ohio-Midland Light & Power Company, 
Canal Winchester, Ohio, on a joint bond of 
$2,115,000, directors of the parent holding firm 
announced in New York city last mont 
Purchasers are the South Central Rural 
Electric Codperative, Inc., Lancaster; Union 
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Rural Electric Codperative, Inc., Marysville; 
and Inter-County Rural Electric Codperative, 
Inc., Hillsboro. Approval of the purchase was 
said to be pending before the Securities and 
Exchange Commission. 

Ohio-Midland, whose parent is the Asso- 
ciated Gas & Electric Company, has headquar- 
ters in Canal Winchester and serves about 8,000 
customers in Fairfield, Ross, Pickaway, Frank- 
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lin, Hocking, Madison, and Union counties. 


Gas Strike Ends 


F -  gypwtencor se gas service was restored to com- 
mercial consumers of the Ohio Fuel Gas 
Company on April 27th as the utility reported 
“probably 90 per cent” of its 160 service and 
production workers returned to their jobs, end- 
ing a 3-day work stoppage. 
The workers, members of the United Gas, 


Coke, and Chemical Workers of America 
(CIO), voted to end their strike on April 
26th. Union President John Noon said the 
men also voted to petition the regional War 
Labor Board for reconsideration of a decision 
denying a 5-cent hourly wage increase, and to 
withdraw a 30-day strike notice given the 
Labor Department on April 21st. 

The stoppage curtailed manufactured gas 
deliveries to 81 commercial establishments, 
Pigs an estimated 20,000 workers idle. 


Oklahoma 


Cities Get Rate Slash 


HE state corporation commission would 

approve a schedule for reduced rates of 

the Oklahoma Gas & Electric Company to 

thirteen cities and one codperative, Ray O. 
Weems, vice chairman, said recently. 

It was estimated by the commission staff the 


savings to all would amount to $9,714 annual- 
1 


The cities affected include Cashion, Cres- 
cent, Dacoma, Edmond, Geary, Goltry, Man- 
chester, Cleveland, Orlando, Pond Creek, 
Prague, Tecumseh, and Watonga. The Caddo 
Electric Codperative, serving in Caddo coun- 
ty, also was included. 


Oregon 


Bonneville Denied Line 


HE Bonneville Power Administration was 

recently denied the right to construct what 
would have been the first Bonneville-owned 
power line to enter the city of Portland. 


The city granted a franchise for the line to 
Portland General Electric Company. The pub-, 
lic and private power agencies had been vying 
for more than a year for the right to build the 
$250,000, 115,000-volt transmission line into the 
heart of industrial Portland. 


Pennsylvania 


Orders Appeal to Bar Fare Rise 


igen Bernard Samuel early this month 
moved to prevent a possible fare rise on 
subways and trolleys in Philadelphia. He or- 
dered City Solicitor Frank F. Truscott to ap- 
peal to the state supreme court from a superior 
court decision of April 18th increasing the 
valuation and earnings limit of the Philadel- 
phia Transportation Company. 

That decision, upsetting an earlier state com- 
mission ruling, raised the PTC valuation from 
the commission’s $77,000,000 figure to $93,- 
000,000, and the allowable rate of return on 
that valuation from 6 to 64 per cent. 


Truscott began immediate preparation of 
the city’s petition for the appeal. If necessary, 
Truscott said, the case might be taken up to 
the U. S. Supreme Court. 

The fare controversy started nearly three 
years ago with an application by Philadelphia 
Transit to the commission to allow a fare 
boost from the present two tokens for 15 
cents, or 8 cents straight, to three tokens for 
25 cents, or 10 cents straight. 

The state public utility commission subse- 
quently moved to forestall a possible future 
fare rise. At an executive session in Harris- 
burg, the commission directed its law bureau 
to appeal to the state supreme court. 


Tennessee 


Towns Study Power 


PROPOSAL that five upper east Tennessee 
A cities purchase all the properties of East 
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Tennessee Light & Power Company and then 
operate their own electric systems was being 
urged on officials of the five municipalities, it 
was learned recently. 
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terfere in any way with our negotiations with 
A ” 


Under the plan, advanced by a Nashville 
investment concern, the cities would act in 
concert in acquisition of the properties. To 
that end, each would designate a representa- 
tive to act for it in a future intercity meeting 
to determine procedure. 

The purchase presumably would be inde- 
pendent of the Tennessee Valley Authority, 
with which all five cities—Bristol, Johnson 
City, Greeneville, Erwin, and Elizabethton— 
have negotiated, in varying degrees, over a 
long period. 

For that reason, Erwin has already rejected 
the proposal, the board of aldermen having de- 
cided, according to a spokesman, “that we 
should make no commitments that might in- 


Greeneville’s governing body has taken af- 
firmative action, and T. D. Brabson, promi- 
nent banker, was designated to act for Greene- 
ville in any intercity meeting that may be ar- 
ranged. 

A representative of the investment company 
brought the matter to the attention of the 
Johnson City commissioners, who have taken 
no action. 

Bristol, Virginia, and Bristol, Tennessee, 
have contracts with TVA committing them 
to make efforts over a period of five years to 
acquire systems for distribution of TVA 
power. 


Utah 


Transit Franchise Granted 


ALT LAKE City commissioners gave official 
S approval last month to transfer of the 
Utah Light & Traction Company franchise to 
Salt Lake City Lines when they adopted an 
ordinance giving the new company rights to 
operate in the city until July 1, 1955 

The new agreement will increase the city’s 
revenue about 40 per cent over its 1943 re- 
ceipts from the traction company tax. The 
company will pay the city one-half of one per 
cent of its annual gross passenger revenue, 
with a minimum fee of $5,000 and a maxi- 
mum of $15,000 a year. 

The franchise provides for continued free 
transportation of city policemen and firemen 
in uniform. 

The ordinance would become effective at 3 
A. M. the day following written acceptance by 
Salt Lake City Lines and upon written notice 
filed concurrently with acceptance that the 
transfer of transportation properties has been 
effected. 

Under the old franchise, revenue to the city 
was based on the daily average number of 
busses or streetcars in operation during the 
year. Slightly less than $3,000 was received last 


year as license tax, Salt Lake City officials said. 


Postwar Power Plans 


os representatives of the Utah War 
Emergency Power Association were told 
recently that a mandatory electricity conser- 
vation program is not probable; that large 
amounts of surplus power will be available 
after the war; and that amazing refinements 
and innovations of electrical appliances are in 
store for the postwar period. 

J. A. Hale of Salt Lake City, vice president 
of the Utah Power & Light Company, pointed 
out there has been no shortage of electricity 
in the area and called attention to the addition 
of 100,000 kilowatts of capacity with comple- 
tion of the steam-electric generating plants at 
the Geneva steel works and at the Utah Cop- 
per Company mill. Both are interconnected 
into the vast Northwest power pool which ex- 
tends from southern Utah into Oregon and 
Washington. 

Paul P. Ashworth of Richfield, general 
manager of the Telluride Power Company, 
described the recent interconnection of two 
municipal systems with the Telluride system 
and in turn the huge Northwest power pool. 


Wisconsin 


Sells Transport Lines 


HE Wisconsin Power & Light Company 

is disposing of all its transportation busi- 
ness, both local and intercity, President Grover 
C. Neff, Madison, announced recently. 

He said Northland Greyhound lines was 
acquiring the intercity business, a motor coach 
line from Dubuque, Iowa, to Green Bay via 
Madison and from Fond du Lac to Sheboygan. 

The city bus operation in Fond du Lac and 
Sheboygan, and the suburban operations be- 
tween Sheboygan, Kohler, and Sheboygan 
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Falls, have been sold to Green Bay Stages, 
Inc., Neff said, and the city bus operations at 
Janesville and Beloit have been sold to A. P. 
Gale, Madison, who resigned last month as 
executive vice president of the Power & Light 
Company. 

In each case, Mr. Neff said, the new own- 
ers would employ all the present operating 
personnel. 

Actual transfer of the properties would not 
take place until the state public service com- 
mission and the Interstate Commerce Commis- 
sion have approved the transactions. 
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The Latest 
Utility Rulings 


Fair Value Is Basis for Rate Making 


HE supreme court of North Dakota 

has refused to modify its previous 
construction of North Dakota statutes 
fixing the basis for rates, although, as 
stated by the court, there can be no doubt 
today but that in so far as the Federal 
courts are concerned the “ghost of 
Smyth v. Ames had been laid” in Fed- 
eral Power Commission v. Natural Gas 
Pipeline Co. (1942) 315 US 575, 86 Led 
1037, 42 PUR(NS) 129, 62 S Ct 736, 
and Federal Power Commission v. Hope 
Nat. Gas Co. (1944) 320 US 591, 51 
PUR(NS) 193, 64 S Ct 281. The court 
declared that it was concerned with the 
law of the state, and it had held that the 
fair value formula as set forth in Smyth 
v. Ames and as modified by subsequent 
decisions of the Supreme Court of the 
United States had been adopted by the 
legislature as the formula for determin- 
ing rate bases for public utilities. 

Judge Christianson, concurring spe- 
cially, quoted a statutory provision that 
the value of the property shall be such 
sum as represents “the money honestly 
and prudently invested in the property.” 
The majority of the court, however, had 
ruled that fair value is the basis and, ac- 
cepting the decision of the court as 
promulgated by the majority, he was con- 
strained to agree with the conclusion 
reached on the whole case. 

The weight to be given to historical 
cost, reproduction cost, and other classes 
of evidence in a consideration of the 
value, the court held, is to be determined 
in the light of the facts of the case. Fair 
value must include the increase in value 
over original cost, and the commission 
may not disregard evidence of reproduc- 
tion cost, Where the commission gave 
equal weight to reproduction cost and 
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historical cost, it did give weight to re- 
production cost as a major factor. 

The court also held, on the question 
of value, that the commission may de- 
preciate historical cost before giving it 
consideration where the utility has made 
a practice of charging annual deprecia- 
tion; that the value which must be as- 
certained is the reasonable value of 
property used or useful at the time it is 
being used; that the allowance for in- 
terest during construction is sufficient 
compensation until new facilities are 
used for the public service ; that a statu- 
tory provision that no order for valua- 
tion or revaluation shall be made more 
than once in three years does not pro- 
hibit the commission from including in 
its final order separate rate bases for the 
year the investigation was in progress; 
and that general price trends and not 
intermediate or abnormal price fluctua- 
tions must be considered. 

The commission, the court ruled, must 
base its decisions upon evidence dis- 
closed and incorporated in the record. 
Amendment of the commission’s order 
directing that the rate of return originally 
fixed at 6 per cent be reduced to 5.5 per 
cent was set aside where it appeared that 
the commission’s finding rested upon 
evidence which was not in the record. 
Similarly a reduction in depreciation al- 
lowance from 4 per cent to 3.5 per cent 
was set aside. The commission had cor- 
rectly stated the rule as to return based 
on present money markets, risk, and oth- 
er factors. The court found no evidence, 
however, as to the present money mar- 
kets, yields on corporate and govern- 
ment bonds, prevailing rate of interest, 
and comparable rate of return in the 
same locality, 
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An objection that the commission had 
no power to propose and initiate specific 
rates, but only power to veto proposals 


by the company, was overruled. North- 
ern States Power Co. v. Public Service 
Commission et all. 


e 


Interest Allowance on 


To Missouri commission, in a pro- 
ceeding relating to rates of the 
Springfield Gas & Electric Company, 
required that the company calculate in- 
terest on the monthly balances in its de- 
preciation reserve account at the rate of 
5.5 per cent per annum. The amounts so 
arrived at are to be credited monthly to 
the Depreciation Reserve accounts as in- 
come thereon and charged to Income De- 
ductions. Annual charges to operating 
expenses for depreciation are to be re- 
duced by the same amounts. 

A Missouri statute provides for com- 
mission jurisdiction over the deprecia- 
tion reserve account and for the fixing 
of the annual rate for accruals thereto. 
The statute provides that “the income 
from investments of moneys in such 
fund shall likewise be carried in such 
fund.” 

The company’s depreciation  re- 
serves were invested in the company’s 
property, and by virtue of that fact the 
company was deriving a return of 63 per 


Depreciation Reserve 


cent or more upon this investment. The 
commission recognized that the company 
was entitled to some compensation for 
the handling and investment of these 
funds and was of the opinion that, in 
view of all the circumstances in the par- 
ticular case, an allowance of one per 
cent annually for such handling and in- 
vestment was ample. 

This ruling was made in a supple- 
mental report and order following the 
commission’s previous order of March 
9, 1944. This later report and order ap- 
proved a company proposal that instead 
of filing new rate schedules reflecting re- 
ductions on or before April 15, 1944, a 
reduction for that year be made by re- 
funding to customers that portion of the 
amount which pertains to bills already 
rendered and by allowing credits on all 
bills for the remainder of the year until 
the amount of a contemplated reduction 
shall have been refunded. Public Service 
Commission v. Springfield Gas & Elec- 
tric Co. (Case No. 9067). 


e 


Power Company Acquisition Held Subject 
To FPC Jurisdiction 


N application by Virginia Electric 
A & Power Company and Virginia 
Public Service Company seeking an 
order under §203 of the Federal Power 
Act authorizing a merger of facilities, 
or, in the alternative, an order dismissing 
the application for lack of jurisdiction, 
resulted in a determination by the Fed- 
eral Power Commission that it had 
jurisdiction. The transfer was approved. 

Virginia Electric is engaged in gen- 
erating, transmitting, purchasing, dis- 
tributing, and selling electric energy in 
Tidewater Virginia, and to a small ex- 
tent in northeastern North Carolina. 


Virginia Public Service is engaged in 
generating, transmitting, purchasing, 
distributing, and selling electric energy 
in a territory adjacent on the north and 
west to that served by the other com- 
pany, extending from Alexandria, Vir- 
ginia, southwesterly through central 
Virginia and the eastern part of West 
Virginia to Roanoke Rapids, North Car- 
olina, and also in and about Newport 
News, Virginia. The properties of the 
two companies are interconnected at 
several points. 

The evidence clearly showed, said the 
commission, that the companies owned 
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and operated facilities for the transmis- 
sion and sale at wholesale of electric 
energy in interstate commerce. Each is, 
therefore, a “public utility” within the 
meaning of the Federal Power Act. 

By the proposed transaction Virginia 
Electric would merge its facilities sub- 
ject to commission jurisdiction with 
those of Virginia Public Service, ‘“an- 
other person” within the meaning of 
§203. The merger was accordingly held 
to be subject to the requirement of §203 
of the Power Act that prior authoriza- 
tion should be obtained. 

The acquisition was held not to be ex- 
empt by reason of §318 of the act as be- 
ing subject to a requirement of the Hold- 
ing Company Act, or a rule, regulation, 
or order of the Securities and Exchange 
Commission. The Virginia commission 
had expressly authorized the acquisition, 
and, therefore, such acquisition, by rea- 
son of §9(b) of the Holding Company 
Act, is not subject to the requirements of 
§9(a) of that act. 

A proposal had been made to charge an 


excess purchase price to operating ex- 
penses, but the proposal was revised so 
that the excess would be charged off im- 
mediately. The commission commented 
on the original proposal, stating that this 
would have represented in substance a 
purchase of prospective revenues to be 
exacted from consumers and added: 


So long as a prospective purchaser of a 
utility property has the assurance that con- 
sumers can be compelled to foot the bill, 
there is no incentive to insure that such 
transactions will be consummated in a man- 
ner that will serve the public interest in eco- 
nomical electric service. 

Such a bargain may be the result of pro- 
tracted “arm’s-length” negotiations between 
the buyer and the seller, but the third party 
to the transaction—the rate-paying customer 
—is not consulted and has no protection ex- 
cept through the vigilance of regulatory au- 
thorities. It was this type of abuse, among 
others, which the Holding Company Act and 
the Federal Power Act were designed to 
prevent. 


Re Virginia Electric & Power Co. et al. 
(Opinion No. 113, Docket No. IT- 
5878). 


e 


Local Transportation 


PETITION by New England Grey- 

hound Lines, Inc., for a certificate 
of public convenience and necessity au- 
thorizing the transportation of passen- 
gers by motorbus in intrastate commerce 
during the national emergency was 
granted in part by the Connecticut com- 
mission, subject to restrictions. This 
company operates an interstate service, 
and it proposed to operate a “leap frog” 
transportation service. 

Restrictions were designed to exclude 
the transportation of intrastate pas- 
sengers between any two points in Con- 
necticut on the proposed routes where 
such passengers could be transported by 
existing motorbus common carriers 
without transferring from one motorbus 
to another. 

The case was based largely upon the 
availability of seats on the busses of its 
interstate service for the accommodation 
of intrastate passengers, upon the ab- 
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normally high demand for transportation 
service owing to war-time conditions, 
upon existing interstate service through 
points in Connecticut having no motor- 
bus service, and upon trips operated by 
the applicant over its several routes at 
times in the day or night when existing 
bus service is not available. 

The commission approved several 
fundamental principles governing its ac- 
tion. The existence of intermediate con- 
necting carriers does not of itself justify 
a refusal to authorize a through service 
by a single carrier. The property rights 
of existing carriers must yield to the 
paramount public interest in deciding 
whether the application of another car- 
rier should be granted, A flexible inter- 
pretation of the commission’s statutory 
powers under war-time conditions would 
dictate a policy of the fullest possible 
utilization of all transportation equip- 
ment. 
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But, the commission added, the test 
must still be whether the statutory con- 
cept of public convenience and necessity 
has been established and whether the 
proponents have demonstrated their 


ability to discharge the obligation of a 
common carrier which the granting of 
their application necessarily imposes 
upon them. Re New England Greyhound 
Lines, Inc. (Application No. 2874). 


e 


Reparation Claim against Distributor 
Rejected by Court in FPC Case 


ETITIONS by a customer of Peoples 

Gas Light & Coke Company and by 
the attorney general of Illinois for or- 
ders directing refunds, based on the re- 
duction in the cost of natural gas pur- 
chased from the Natural Gas Pipeline 
Company, were rejected by the circuit 
court of appeals in a suit originally aris- 
ing on petition of the pipe-line company 
to review a rate order of the Federal 
Power Commission. A fund accumu- 
lated by reason of the court’s injunctive 
process had been distributed, and repara- 
tion sought was not in respect to any fund 
paid into the court by the wholesale com- 
pany but was based upon rates which, 
the petitioners alleged, would have been 
just and reasonable for the distributing 
companies to charge during the period 
involved. 


Jurisdiction which the court was asked 
to exercise could not be based upon any 
authority of the Federal Power Commis- 
sion inasmuch as that commission has 
no jurisdiction, and claims none, over 
the distributing company or its rates. 
That commission has jurisdiction over 
certain sales for resale only. The Illinois 
commission has exclusive jurisdiction 
over the distributor’s rates. 

Reservation of jurisdiction in the re- 
view proceedings, said the court, was 
restricted to questions which might arise 
in connection with the fund on deposit 
in the court. The court did not reserve 
jurisdiction as to alleged rights to re- 
funds which might arise subsequently. 
Natural Gas Pipeline Co. of America et 
al. v. Federal Power Commission et al. 
141 F(2d) 27. 


e 


Telephone Company Must Continue Service 
To Publisher of ‘“‘Scratch Sheet’’ 


HE supreme court of Pennsylvania 

has reversed the judgment of the 
superior court, in Pennsylvania Publica- 
tions v. Public Utility Commission 
(1943) 50 PUR(NS) 108, which sus- 
tained the orders of the commission in 
(1942) 42 PUR(NS) 170, and (1942) 
43 PUR(NS) 26, upholding the right of 
a telephone company to refuse the con- 
tinuance of telephone and teletypewriter 
service to publishers of a “scratch sheet.” 
The commission had approved the com- 
pany’s action on the ground that the 
“scratch sheet” was generally used by 
bookmakers in connection with register- 
ing and recording bets and that the com- 
pany’s facilities would be used, or might 
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be used, in furtherance of horse-race 
betting in violation of state laws. The 
primary contention on appeal was that 
the evidence was insufficient to support 
the order of the commission, 

The court noted the well-established 
rule that it is the duty of a telephone 
company to furnish service and facili- 
ties without discrimination. This obliga- 
tion, the court continued, is limited to 
lawful service. Therefore, public service 
companies are not compelled to furnish 
service to “bucket shops” or to subscrib- 
ers who use their telephones to receive 
and register bets on horse races in viola- 
tion of law. 

In the instant case, however, the pub- 
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lisher was held to be engaged in a legal 
business. The publication of a newspaper 
featuring horse racing is not illegal. 
Horse racing is not prohibited by law in 
the state, and there was said to be noth- 
ing in the legislative history to indicate 
that it is contrary to public policy. Bet- 


HE supreme court of Tennessee 

held that an electric company, com- 
plaining against a commission order re- 
ducing rates, had improperly filed its bill 
in a county other than the county where 
the company operated, notwithstanding 
a contention that the company sought a 
decree holding the order void for failure 
to give a hearing instead of seeking a 
review of the rates fixed by the order. 
The court saw no point in holding that 
one court had jurisdiction as to one phase 
of the dispute—that is, whether ornot the 
company was given a legal hearing—and 
the court of another county exclusive 
jurisdiction to pass upon the legality of 
rates made pursuant to such order. Ken- 
tucky-Tennessee Light & Power Co. v. 
Dunlap et al. 178 SW (2d) 636. 


The Wisconsin commission held that 
it has power to apportion the cost of the 
construction of a sidewalk on a highway 
bridge over a railroad track or on the 
approaches thereto among the railroads, 
municipalities, and county involved, such 
construction being a part of a grade sep- 
aration project. Wauwatosa v. Thom- 
son (2-R-1557). 


The Colorado commission held that it 
had jurisdiction over the operations of 
the Railway Express Agency, Inc., as 
a “motor vehicle carrier” within the 
meaning of the Public Utilities Act, and 
that a certificate of public convenience 
and necessity must be obtained for the 
company’s operations throughout the 
state. Such a certificate was issued. Re 


ting is not a necessary concomitant of 
horse racing. A racing publication con- 
veying information such as this paper, 
though useful to the gambler in placing 
his wagers, is not a device or apparatus 
for gambling. Pennsylvania Publica- 
tions, Inc, v. Public Utility Commission, 
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Other Important Rulings 


Railway Express Agency, Inc. (Decision 
No. 22128, Application No. 5901-B). 


The Colorado commission, although 
authorizing the continuance of a tem- 
porary rate which had previously been 
prescribed with an expiration date of 
September 5, 1943, held that the rate 
should not be made retroactive as of that 
date since such action would have a tend- 
ency on the part of carriers to disregard 
their published schedules, thereby de- 
feating the intention and purpose of the 
Public Utilities Act. Re Freight Rates 
of Common and Private Motor Vehicle 
Carriers (Decision No. 22107, Case No. 
1585). 


The supreme court of Georgia held 
that municipalities may not issue revenue 
anticipation certificates payable in future 
years, to finance the acquisition of an 
electric distribution system, without as- 
sent of two-thirds of the qualified voters 
of the municipality voting at an election 
for that purpose. City of Valdosta et al. 
v. Singleton et al. 28 SE(2d) 759. 


The supreme court of Texas held that 
a carrier is not liable for a misquotation 
of rates resulting in damages to a ship- 
per, since the shipper, as well as the car- 
rier, is conclusively presumed to know 
the lawful rate and is estopped to say 
that he relied upon the rate quoted by the 
carrier and was damaged on account of 
such reliance. Southern Pacific Co. v. 
Southern Rice Sales Co. 178 SW (2d) 
264. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS 


Re New Jersey Power & Light Company 


March 28, 1944 


} sieonaniorne: of reasonableness of electric rates; “rate 


adjustment plan” approved. 


Return, § 5 — Sliding scale — “Rate adjustment plan.” 
A “rate adjustment plan” was adopted as the method to be followed by 
the Board in establishing and maintaining just and reasonable electric rates 
to be charged by the utility accepting the plan, under which plan there 
would be an agreed rate base, a basic rate of return computed with refer- 
ence to cost of capital, and a stabilizing reserve. 


Return, § 5 — “Rate adjustment plan” — Experienced return. 
Provision in “rate adjustment plan” with respect to “experienced return” 
and its determination, p. 4. 

Expenses, § 9 — Deductions under “rate adjustment plan.” 
Provision in “rate adjustment plan” for determination of electric utility 
operating income after deduction of operating expenses, maintenance ex- 
penses, depreciation, taxes, and other operating revenue deductions, sub- 
ject to adjustment and treatment of specific items such as profit or loss 
from merchandising, jobbing and contract work, extraordinary deductions, 
and taxes calculated or estimated, p. 4. 

Valuation, § 21 — Rate base determination — “Rate adjustment plan.” 
Provision in “rate adjustment plan” for agreed rate base and adjustments 
for additions, retirements, and working capital, p. 5. 

Return, § 26 — Capital cost — “Rate adjustment plan.” 
Provision in “rate adjustment plan” for basic rate of return related to debt 
capital component, preferred stock capital component, and equity capital 
component, p. 5. 
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Accounting, § 7.6 — Stabilizing reserve — “Rate adjustment plan.” 
Provision in “rate adjustment plan” for stabilizing reserve, p. 8. 

Rates, § 234 — Adjustments of schedules — “Rate adjustment plan.” 
Provision in “rate adjustment plan” for adjustments of rate schedules on 
the basis of operations in a test year, p. 9. 

Rates, § 640 — Procedure — Administration of “rate adjustment plan.” 
Provision in “rate adjustment plan” for administration of the plan, p. 10. 


Return, § 5 — Sliding scale — “Rate adjustment plan’? — Duration and revision, 
Provision in “rate adjustment plan” for duration and revision of the plan, 


p. ll. 


APPEARANCES: Frank H. Som- 


mer and Harold H. Fisher, Deputy 
Attorneys General, for the Board; 
George Rosier, for the respondent. 


By the Boarp: The matter of the 
reasonableness of rates for electric 
service supplied by New Jersey 
Power & Light Company was heard 
by the Board on its own motion under 
order of the Board dated March 2, 
1944. Said order, among other 
things, suggested a proposed method, 
identified as the “rate adjustment 
plan,” of establishing and maintain- 
ing just and reasonble rates to be 
charged by said company for electric 
service. Notice of hearing was served 
upon all interested parties and no ob- 
jection was made to the adoption by 
the Board of said plan. 

Evidence was received in the form 
of oral testimony and exhibits sub- 
mitted by J. Rhoads Foster, Con- 
sultant; Herbert J. Flagg, chief en- 
gineer, and Henry Herz, assistant 
economist, members of the Board’s 
staff; and Malcolm G. Davis, vice 
president of Gilbert Associates, Inc., 
consultants for the respondent. 

Upon consideration of the evidence 
in this proceeding, the Board finds 
and concludes that the existing rates 
and charges of New Jersey Power 
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& Light Company for electric serv- 
ice are unjust and unreasonable, and 
that the proposed method of rate reg- 
ulation, identified as the “rate ad- 
justment plan,” and attached hereto, 
together with an immediate billing 
credit, provides an appropriate and 
equitable basis for establishing and 
maintaining just and reasonable rates 
for electric service to be charged by 
the company. 

Now, therefore, the Board of Pub- 
lic Utility Commissioners, by virtue of 
the authority vested in it, does here- 
by adopt, subject to the company’s 
acceptance of this order, the said rate 
adjustment plan as the method to be 
followed by the Board in establishing 
and maintaining just and reasonable 
rates to be charged by New Jersey 
Power & Light Company for electric 
service. 

This adoption of the plan does not 
establish Board policy, precedents or 
findings of fact necessarily to be ac- 
cepted or applied in any proceeding 
concerning the rates of the electric 
department of New Jersey Power & 
Light Company in the event of ter- 
mination of the plan or concerning 
the rates of other utilities under the 
Board’s jurisdiction. 

For the purpose of making effective 
the provisions of the plan and making 





RE NEW JERSEY POWER & LIGHT CO. 


available to customers an adjustment 
of charges for electric service, as 
hereinafter set forth, the Board 
hereby orders 

1. That New Jersey Power & 
Light Company shall allow billing 
credits on all bills rendered to custom- 
ers during the month of April, 1944, 
for electric service taken under the 
company’s residential and _ general 
service schedules, identified as Sched- 
ules DS and GS in its tariff, in an 
amount equal to one-half of the first 
monthly billing based on meter read- 
ings made on and after April 1, 1944, 
and shall file with the Board supple- 
ments to said schedules designed to 
make effective this adjustment of 
charges for electric service. 

2. That New Jersey Power & 
Light Company shall establish a 
balance sheet account to be known 


as “Account 259, Stabilizing Re- 
serve,’ to which as at December 31, 
1943, it shall transfer the amount of 
$975,000 from earned surplus by deb- 
iting Account 271, Earned Surplus, 
and crediting the said Account 259, 


Stabilizing Reserve. No debits or 
credits shall be made to said Ac- 
count 259, Stabilizing Reserve, except 
in accordance with the provisions of 
the plan. 

3. That the record in this case shall 
be kept open until certain contemplat- 
ed accounting transactions affecting 
the stated value of the company’s 
common stock and its surplus shall 
have been completed, but in no case 
later than December 31, 1944, where- 
upon the said New Jersey Power & 
Light Company shall certify to the 
Board the amount of its equity 
capital as defined in footnote 10 of 
the plan hereby adopted, and, subject 


to approval of the amount by the 
Board, said amount shall be inserted 
in said footnote 10. The amount of 
said equity capital to be inserted in 
said footnote 10 and which is to be 
used in the determination of the basic 
rate of return set forth in said plan 
shall in no event be less than $4,000,- 
000. 

4. That within ten days from the 
date hereof New Jersey Power & 
Light Company shall notify the Board 
as to whether or not it accepts this 
order and the said rate adjustment 
plan as the method to be followed in 
establishing and maintaining just and 
reasonable rates to be charged by the 
company for electric service. 

5. That upon such acceptance the 
said plan hereby adopted shall provide 
the basis for the determination of the 
rates for the electric department of 
New Jersey Power & Light Com- 
pany, so long as said plan shall remain 
in force and effect. 


Rate Adjustment Plan 
I. Purpose of the Plan 


1. This rate adjustment plan 
(herein called the Plan), set forth in 
detail herein, was developed by the 
New Jersey Board of Public Utility 
Commissioners (herein called the 
Board) through conferences with 
New Jersey Power & Light Com- 
pany (herein called the company). 
The purpose of the Plan is to estab- 
lish and maintain just and reasonable 
rates for electric service by provid- 
ing definitive rules, standards, and 
procedures which shall constitute the 
sole basis whereby the return to the 
company’s electric department shall 
be subject to annual review, and ad- 
justment when adjustment is required 
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by the provisions of the Plan, in ac- 
cordance with the operating results 
experienced during each preceding 
calendar year, herein referred to as 
test year." 


2. The Plan establishes (a) stand- 
ards and formulae for measuring the 
“experienced return” and for deter- 
mining the “basic return” for each 
calendar year; (b) a “stabilizing re- 
serve” to offset in whole or in part 
any deficiencies of “experienced re- 
turn” below “basic return”; and (c) 
a procedure for annual adjustment of 
return. The operation of the Plan 
shall follow the provisions specifically 
set forth in the following sections and 
accompanying footnotes, which foot- 
notes are an integral part of the Plan. 


II. Experienced Return 


3. The experienced return for each 
test year shall be the amount of elec- 
tric utility operating income (com- 
prised of. operating revenue, less 
operating expenses, maintenance ex- 
penses, depreciation, taxes, and oth- 
er operating revenue deductions, plus 
income from rent of utility plant) as 
reported by the company for the elec- 
tric department and accepted by the 
Board for the purposes of the Plan, 
subject to the following adjustment 
and treatment of specific items: 

(a) Profit or loss from merchan- 
dising, jobbing, and contract work 
shall be considered as a credit or 
charge to operating revenue deduc- 
tions. 

(b) Extraordinary or infrequently 
incurred items of operating revenue 
deductions may be spread over a rea- 


sonable amortization period, begin- 
ning with the year of the expenditure, 
as approved or directed by the Board. 
(c) The amounts of taxes, other 
than Federal taxes based upon income, 
shall be included in operating revenue 
deductions at the amounts of cal- 
culated or estimated tax liabilities. 
(d) The amount of revenue deduc- 
tions for Federal taxes based upon in- 
come shall be computed for the com- 
pany at the tax rates effective for the 
test year applied to the incomes upon 
which taxes are based established in 
accordance with the provisions of the 
applicable statutes and _ regulations 
governing the filing of separate re- 
turns. The taxes so determined for 


the company shall be reasonably ap- 
portioned to the electric department. 


(e) In the event the incomes upon 


which the taxes are based, as deter- 
mined under the provisions of Par 3 
(d), should be increased or decreased 
by nonrecurring charges or credits of 
substantial amounts, such taxes based 
upon income shall be included in the 
determination of the experienced re- 
turn for the test year at the amounts 
of the taxes which would have been 
computed had said charges or credits 
not been available for the calculation 
of incomes upon which the taxes are 
based. When any such special reduc- 
tion in, or addition to, calculated taxes 
is the result of additions to, or changes 
in, capitalization, the amount of said 
difference in calculated taxes shall be 
applied to reduce or increase the 
amount of unamortized debt discount 
and expense which is to be amortized 
over the appropriate period of years 





1 Test year means the immediately preced- 
ing completed calendar year for which experi- 
enced return and basic return are to be, or 
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have been, determined for the purpose of the 
Plan. The first test year under this Plan 
shall be 1944. 
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in accordance with the provisions of 
Par 6 and related footnotes. 

(f) A charge of $43,582 shall be 
included in operating revenue deduc- 
tions for each of twenty years, begin- 
ning with 1944, to amortize amounts 
aggregating $871,640 included in the 
rate base as at January 1, 1944, which 
are not subject to depreciation under 
the provisions of the uniform system 
of accounts. 


Ill. Rate Base 


4. The rate base for each test year, 
which establishes the basic return when 
multiplied by the basic rate of return 
for the test year, shall be the sum of: 

(a) $16,750,000 ; 

(b) total gross additions? from 
January 1, 1944, to the beginning of 
the test year; and 

(c) one-half of gross additions 
during the test year; 
less the sum of: (d) total gross re- 
tirements ® from January 1, 1944, to 
the beginning of the test year; 

(e) one-half of gross retirements 
during the test year ; 

(f) net change in the depreciation 
reserve * from January 1, 1944, to the 
beginning of the test year; 

(g) one-half of the net change in 
the depreciation reserve during the 
test year; and 

(h) accumulated amortization of 
amounts as provided under Par 3(f), 


to middle of the test year, but not 
more than a total of $871,640; 
plus working capital consisting of : 
(i) average book cost of materials 
and supplies, including fuel, on hand 
at the end of each monthly account- 
ing period during the test year; and 
(j) average cash requirements tak- 
en at one-ninth of test year operating 
revenue deductions (exclusive of 
taxes, depreciation expense, and net 
debits or credits for energy inter- 
changed and power purchased and 
sold) less the average of the two 
lowest month-end balances in the tax 
accrual and tax reserve accounts dur- 
ing the test year, provided that the re- 
sulting difference shall not be taken 
at a negative amount. Balances in 
tax accrual and tax reserve ac- 
counts, for the purpose of this para- 
graph, shall be taken before debits 
representing tax payments made in 
advance of the dates permitted by law 
or governmental regulation. 


IV. Basic Rate of Return 


5. The basic rate of return, to be 
determined for each successive test 
year, shall be the sum (rounded to 
the nearest hundredth of one per 
cent) of the debt capital component, 
preferred stock capital component and 
equity capital component. 

6. The debt capital component for 
each test year shall be the debt capital 





2 Gross additions means original cost of used 
and useful property installed or acquired by 
the electric department and charged to elec- 
tric plant accounts, plus such amounts of 
acquisition cost in excess of original cost (in- 
curred subsequent to January 1, 1944) as may 
be approved by the Board for inclusion in 
the rate base. 

3Gross retirements means original cost of 
Property retired from service and credited to 
electric plant accounts, plus the retirement or 
amortization of items of acquisition cost in 
excess of original cost, where incurred subse- 


quent to January 1, 1944, and approved by the 
Board for inclusion in the rate base in ac- 
cordance with the definition of gross addi- 
tions. 

Net change in depreciation reserve means 
the net increase (or decrease) in depreciation 
reserve, being the difference between (a) 
amounts charged to operating expense and 
credited to the reserve for depreciation of 
electric plant, and (b) amounts charged to 
the reserve to record the net cost of retire- 
ments. 
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cost rate® multiplied by the ratio of 
debt capital ® to total capital.” 

7. The preferred stock capital com- 
ponent for each test year shall be the 
preferred stock capital cost rate *® 
multiplied by the ratio of preferred 
stock capital ® to total capital. 

8. The equity capital component 
for each test year shall be the equity 
capital return rate, determined accord- 
ing to the formula stated in Par 9 to 
12, multiplied by the ratio of equity 
capital * to total capital. 


9. The equity capital return rate 
for each test year shall be the aver- 
age earnings-price ratio, determined 
according to the provisions of Pars 10 


and 11, multiplied by the capital struc- 
ture factor corresponding to the per- 
centage ratio of equity capital of the 
company to total capital of the com- 
following 


according to the 


pany, 
table: 


Per Cent 
of Equity to 
Total Capital 
LOPS OF MESS is 4. hv eeweseweseseeas 


5% 
/ 


Capital 
Structure 
Factor 





5 Debt capital cost rate means the per- 
centage ratio of annual requirements of debt 
capital to total debt capital. Annual require- 
ments of debt capital shall comprise total in- 
terest charges actually incurred during each 
test year, plus the sum of annual amortiza- 
tion on straight-line bases of the following: 
(a) total debt discount (or premium) and 
expense and call premium, heretofore incurred 
on all prior and present issues of debt capital, 
to the date of maturity of the present 4% 
per cent bonds of 1960, which item shall be 
taken at $589,470 as of January 1, 1944; (b) 
debt discount (or premium) and expense, 
hereafter incurred in connection with new or 
refunding issues of debt capital, to dates of 
maturity of such issues; (c) call premium 
or expenses of acquisition and other expenses 
on present or future issues of debt capital, 
hereafter reacquired and held in the company’s 
treasury, to the dates of maturity of such is- 
sues; and (d) call premium and expense on 
present or future issues of debt capital, here- 
after refunded, to the dates of maturity of the 
refunding issues. A proportionate share of 


any unamortized debt discount (or premium) ° 


and expense related to a particular issue of 
debt capital called in part or in whole and 
retired, but not refunded or replaced in like 
amount, shall be extinguished together with 
the related call premium at the time of retire- 
ment. Unamortized debt discounts (or premi- 
ums), expenses and call premiums shall be ad- 
justed in accordance with the provisions of 
Par. 3(e) covering calculated tax savings re- 
sulting from related refunding or other ad- 
justment of debt capital. 

6 Debt capital means the average of the 
month-end totals during each test year of (a) 
the principal amount of debt outstanding (in- 
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cluding debt held in the company’s treasury) 
having an initial term or terms in excess of 
five years; plus (b) unamortized premium re- 
ceived; and minus (c) unamortized debt dis- 
count and expense and call premium on the 
outstanding and refunded issues of debt obli- 
gation. Said debt discount (or premium) and 
expense and call premium shall be as defined 
for the purpose of determining the annual 
requirements of debt capital. Total debt capi- 
tal rr be taken at $8,410,530 as of January 
, 1944. 

7 Total capital means the sum of debt capi- 
tal, preferred stock capital and equity capital 
as defined. 

8 Preferred stock cost rate means the per- 
centage ratio of total dividends paid or ac- 
crued during each test year to total preferred 
stock capital. 

9 Preferred stock capital means the average 
of the month-end totals during each test year 
of (a) par or stated value of preferred stock 
outstanding (including preferred stock held in 
the company’s treasury); plus (b) total pre- 
miums received; and minus (c) total discounts 
and expenses experienced and call premiums 
paid on the outstanding and refunded issues 
of preferred stock. Total preferred stock capi- 
tal shall be taken at $2,803,160 as of January 
1, 1944 (comprised of $3,306,000 of stated 
value and $502,840 of net premiums, discounts, 
expenses and call premiums heretofore in- 
curred). A proportionate share of any premi- 
ums, discounts and expenses related to a par- 
ticular issue of preferred stock capital called 
in part or in whole and retired, but not re- 
funded or replaced in like amount, shall 
extinguished together with the related call 
premium at the time of retirement. 

10 Equity capital means the average of the 
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Capital structure factors for inter- 
mediate percentage ratios of equity 
capital to total capital shall be inter- 
polated from the above table on a 
straight-line basis. 

10. The average earnings-price 
ratio for each test year shall be the 
arithmetic mean of the yearly earning- 
price ratios, determined according to 
the provisions of Par 11, for the test 
year and the two preceding calendar 
years. 

11. The yearly earnings-price ratio 
for each test year shall be the 
arithmetic mean of the median four 
among the earnings-price ratios ™ for 
the common stocks of the following 
ten companies : 

Boston Edison Company 

Central Hudson Gas & Electric 
Company 

Cleveland Electric 
Company 

Commonwealth Edison Company 
and Subsidiaries 

Connecticut Light & Power Com- 
pany, The 

Consolidated Edison Company and 
subsidiaries 

Consol. Gas, Elec. Lt. and Power 
Co. of Baltimore 

Detroit Edison Company 

Philadelphia Electric Company 

Pennsylvania Water and Power 
Company. 

For the purposes of the computa- 
tion of equity capital return rate the 
yearly earnings-price ratio for any 


Illuminating 


test year shall not be taken at less 
than 64 per cent nor at more than 9 
per cent. In the event the yearly 
earnings-price ratios as herein deter- 
mined are more than 9 per cent or 
less than 63 per cent for three con- 
secutive years, the reasonableness of 
the said limits and of the bases adopt- 
ed for computing the equity capital 
return rate shall be subject to recon- 
sideration. 

12. If the required information is 
not available for any of the above 
listed common stocks at the time of 
determination of the basic rate of re- 
turn for any test year, the number 
of such common stocks shall be main- 
tained at ten by substituting, for such 
test year only, the common stocks of 
other electric or electric-gas combina- 
tion operating utilities. Such sub- 
stitution shall be made in accordance 
with the following order of prefer- 
ence: 

(a) electric utilities with annual 
gross operating revenues of from five 
to fifty million dollars and located in 
the New England, Atlantic, and East 
North Central states; 

(b) electric-gas combination utili- 
ties of the said size and located in the 
said areas; 

(c) electric utilities located any- 
where within the United States; and 

(d) electric-gas combination utili- 
ties located anywhere within the Unit- 
ed States. 

When more than one utility is 





month-end totals during each test year of 
stated (book) value of common stock, plus 
earned surplus and capital surplus, and minus 
flotation commissions and expenses experi- 
enced in connection with the issuance of com- 
mon stock. Total equity capital shall be 
taken at $———- as of January 1, 1944. 

1 Earnings-price ratio means the percentage 
ratio of income available per share of com- 
mon stock during the test year to the average 


of the monthly highest and lowest market 
prices of the selected company’s common stock 
during the twelve months of the test year (bid 
quotations shall be substituted, if no trans- 
actions are reported). In the event a calen- 
dar year income statement for the test year 
is not available for any selected company, the 
latest twelve months’ statement available on 
— 15th of the following year shall be 
used. 
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available in accordance with this or- 
der of preference, the utility with the 
largest annual operating revenue shall 
be substituted. 


V. Basic Return 


13. The basic return in each test 
year shall be an annual amount equal 
to the rate base multiplied by the basic 
rate of return, less 3 per cent of the 
balance in the stabilizing reserve at 
the beginning of the test year. 


VI. Stabilizing Reserve 


14. A stabilizing reserve shall be 
established and maintained under the 
provisions of this Plan for the pur- 
pose of offsetting in whole or in part, 
to the extent of any balance in the 
reserve, any return deficiency * ex- 
perienced during any test year, by a 
transfer from the reserve to the com- 
pany’s earned surplus. 

15. The stabilizing reserve shall be 
created, upon adoption of the Plan, 
by a transfer at December 31, 1943, 
of $975,000 from the company’s 
earned surplus. 

16. The stabilizing reserve shall be 
credited and earned surplus debited, 
for the test year 1944 and each test 
year thereafter, with amounts deter- 
mined in accordance with the follow- 
ing schedule, so long as the amount 
in the reserve is less than 6 per cent 
of the rate base at the end of the test 
year: 

(a) the full amount of any addi- 
tional return ® up to the amount of 
the basic reserve requirement; * plus 

(b) one-half of any additional re- 


turn in excess of any amount required 
to be transferred in accordance with 
Par 16(a). 


All credits to stabilizing reserve, 
based upon results of a particular test 
year, shall be considered to be made 
as at December 31st of the test year. 

17. In the event that, as the result 
of any extraordinary charge, the 
balance in earned surplus available 
for the payment of preferred stock 
dividends is reduced to less than a 
periodic preferred stock dividend re- 
quirement, any existing balance in the 
stabilizing reserve may be transferred 
to such earned surplus in amount suf- 
ficient, but no more than required, to 
permit payment of such a preferred 
stock dividend. When debits to the 
stabilizing reserve are made as the re- 
sult of application of this paragraph, 
the amounts so debited shall be re- 
stored to the stabilizing reserve by 
crediting the reserve and debiting sur- 
plus accumulated out of earnings 
available for corporate purposes, 
and no common dividends shall be 
declared or paid until the amount so 
transferred is thus restored. 

18. Additional return not required 
to bring the stabilizing reserve up to 
6 per cent of the rate base, as pro- 
vided in Par 16, shall be available to 
the company for general corporate 
purposes, subject to the provisions of 
Par 17. 

19. During the year immediately 
following a test year in which a re- 
turn deficiency is experienced an 
amount equal to the return deficiency, 





12 Return deficiency means any amount by 
which the experienced return is less than the 
basic return for a test year. 

13 Additional return means the amount in 
dollars by which the experienced return ex- 
ceeds the basic return for a test year. 
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14 Basic reserve, requirement means amy 
amount by which the balance in the stabiliz- 
ing reserve, before the credit or debit to the 
reserve on account of operating results dur- 
ing the test year, is less than 44 per cent of 
the rate base at the end of the test year. 
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or such part thereof as is not in ex- 
cess of the balance in the stabilizing 
reserve, shall be transferred to earned 
surplus from the balance, if any, in 
the stabilizing reserve. Said trans- 
fer, for the purposes of the Plan, 
shall be considered to be made as at 
December 31st of the test year. 

20. Return deficiencies accumulated 
during not more than two consecutive 
test years after the year in which the 
balance in the stabilizing reserve has 
been entirely exhausted, when such 
return deficiencies have not been made 
the bases of rate increases, shall be 
recouped in full by application of the 
additional return available in subse- 
quent test years, before any such ad- 
ditional return shall be credited to the 
stabilizing reserve. 


VII. Adjustments of Rate Schedules 


21. Rate adjustments, calculated to 
cause a reduction in future experienced 
return, shall be made effective during 
the year following each test year for 
which an additional return has been 
experienced, which additional return 
is in excess of any amount required 
to be transferred to the stabilizing 
reserve under the provisions of Par 
16, except as hereinafter specifically 
provided in Pars 23 and 24. Rate 
adjustments, calculated to cause an in- 
crease in future experienced return, 
may be made during the year follow- 
ing each test year in which a return 
deficiency has been experienced, sub- 
ject to the qualifying provisions set 
forth hereinafter in Pars 25, 26, and 
27. 


22. Solely for the purpose of es- 
tablishing the amount of any cal- 
culated rate adjustment that may be 
made in the year following any test 
year during which a revision of the 
electric department’s rate schedules 
was made, the amounts of experienced 
return and additional return or return 
deficiency shal! be determined for such 
test year by adjusting the actual ex- 
perienced return to the basis of a full 
twelve months’ application of the said 
revised rate schedules together with 
associated adjustments of taxes re- 
lated to income computed in accord- 
ance with the provisions of Par 3, 
and taxes related to revenue at the 
tax rates in effect for the test year. 
If no revision of the electric depart- 
ment’s rate schedules was made dur- 
ing the test year, the actual additional 
return or return deficiency shall form 
the basis for establishing the amount 
of any calculated rate adjustment re- 
quired under the provisions of this 
Plan. 

23. The amount of additional re- 
turn in any test year, adjusted, if 
necessary, in accordance with Par 22 
and multiplied by the ratio of (a) 
additional return“ available to the 
company for general corporate pur- 
poses to (b) total additional return * 
shall form the basis for the calculated 
reductions of future operating rev- 
enues and future experienced return 
to be placed into effect during the 
year following the test year. The 
amount of such calculated reduction 
of future experienced return shall be 
determined as follows: 





15 Before application of Par 22. 
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—Column 1— 


Additional Return Available for Measurement 
of Reduction of Future Experienced Return 


as Provided in this Paragraph 


—Column 2— 

Amount of Calculated Reduction 
of Future Experienced Return 
Expressed as Percentages of 
Amounts in Column 1. 


Amount equivalent to the first one per cent or less of the 


rate base 


Amount equivalent to the next one per cent of the rate base 


60 per cent 
75 per cent 


Amount equivalent to the excess over 2 per cent of the rate 


24. Upon application by the com- 
pany, and approval by the Board, all 
or a part of the amount determined 
to be available for reduction of rates 
in any year following a test year may 
be returned to customers as a billing 
credit or credits. 

25. In the event a return deficiency 
exists in any test year (after adjust- 
ment in accordance with Par 22) the 
company may file revised rate sched- 
ules designed to increase future ex- 
perienced return in an amount to be 
determined from the adjusted return 
deficiency of the test year, considered 
in relation to the balance in the 
stabilizing reserve at the end of the 
test year before any debits to the 
stabilizing reserve on account of the 
return deficiency for the test year. 
The amount of the increase to future 
experienced return shall be deter- 
mined as follows: 

(a) The amount of return deficien- 
cy equivalent to the balance (if any) 
in the stabilizing reserve in excess of 
1} per cent of the rate base shall be 
excluded from the amount of adjust- 
ed return deficiency with respect to 
which rate increases shall be meas- 
ured; 

(b) The remaining amount of ad- 
justed return deficiency equivalent to 
all or any part of the balance in the 
stabilizing reserve up to 14 per cent 
of the rate base shall be the measure 
of the increase in future experienced 
return to the extent of 50 per cent 
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85 per cent 
of such amount of adjusted return 
deficiency ; 

(c) If there is any remaining 
amount of return deficiency in excess 
of the total balance in the stabilizing 
reserve, it shall be the measure of the 
increase in future experienced return 
to the extent of 100 per cent of such 
amount of adjusted return deficiency. 

26. The company may elect not to 
file schedules providing for increased 
rates if it considers rate increases to 
be unnecessary or undesirable, pro- 
vided that such election at the time of 
the annual proceeding shall not bar 
the company from filing such sched- 
ules at a later time time during the 
year. 

27. All computations of adjust- 
ments to experienced return and rev- 
enues of the year following a test 
year shall be based upon customers, 
kilowatt-hour sales and revenues of 
the test year, after adjustments to 
give effect to a full twelve months’ 
application of any revised rate sched- 
ules effective during such test year, 
and shall give effect to taxes related 
to income computed in accordahce 
with the provisions of Par 3, and rev- 
enue, at tax rates effective for the 
test year. No adjustment of rates 
shall be made under this Plan unless 
the estimated annual effect on future 
experienced return is at least $10,000. 


VIII. Administration of Plan 


28. As promptly as may be prac- 
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ticable after the end of each test year 
the company shall submit to the Board 
a verified report showing for the test 
year all financial and operating data 
which may be required in the adminis- 
tration of the Plan. Basic computa- 
tions and other data pertinent to ad- 
ministration of the Plan shall be made 
available for review and examination 
by the Board and its staff. 

29. The annual proceeding with re- 
spect to application of the Plan to 
each test year shall be concluded at a 
time which will permit any revised 
rate schedules or tariff to become ef- 
fective on April Ist, if possible, of 
the year immediately following the 
test year. 

30. In the event a rate adjustment 
is to be made under the provisions 
of Pars 23 to 25, inclusive, the 
company shall submit to the Board, 
if possible in advance of April Ist of 
the year immediately following the 
test year under consideration, revised 
rate schedules or a tariff designed to 
effect the required adjustment of fu- 
ture revenue and experienced return. 
When the Board is satisfied that such 
revised rate schedules or. tariff are 
designed to effect the required adjust- 
ments of future revenue and experi- 
enced return, that they conform to the 
requirements of the Plan and that 
they provide for a reasonable distribu- 
tion of the adjustment among the sev- 
eral classes of service, they shall be 
accepted to become effective as soon as 
practicable after such acceptance. 


31. The annual determination of 
experienced return and basic return 
for the preceding test year, when ac- 
cepted by the company, shall be con- 
clusive and not subject to retroactive 
adjustment. 


11 


IX. Duration and Revision 


32. This Plan shall be effective 
December 31, 1943, and subject to 
the provisions of law shall continue in 
effect for an indeterminate period sub- 
ject to termination by either the 
Board or the company. Notice of 
intention to terminate the Plan shall 
be in writing and may be filed by 
either the Board or the company at 
any time during a calendar year, but 
not later than sixty days following the 
determination of the application of 
the provisions of the Plan to the 
operations of the test year, said ter- 
mination to be effective at the end 
of the calendar year. 

33. In the event of termination of 
the Plan, one-half of the balance in 
the stabilizing reserve, as of the end 
of the year of termination, deter- 
mined in accordance with the provi- 
sions of the Plan governing such de- 
termination, which is in excess of 
$250,000 shall become the measure, 
after adjustment for taxes, of the 
total amount of billing credits to be 
made subsequent to the date of ter- 
mination. The said billing credits 
shall be applied in a manner ap- 
approved by the Board and shall be 
made in individual amounts of not 
more than one-half of a calendar 
month’s billings at intervals of not 
less than six months, until the total 
amount of such billing credits has 
been applied. 

34. In the event the Plan is termi- 
nated, the balance in the stabilizing 
reserve as of the end of the year of 
termination shall be determined in ac- 
cordance with the provisions of the 
Plan governing such determination 
and, if a credit balance, shall be dis- 
posed of as follows: 
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(a) the balance in the stabilizing 
reserve, but not more than the initial 
balance of $975,000, less the portion 
of such balance equivalent to the 
measure of the billing credits to be 
distributed to customers, as provided 
in Par. 33 above, shall be transferred 
to capital surplus; 


(b) the remaining amount in the 
stabilizing reserve shall be trans- 
ferred to earned surplus. 

35. The Plan herein set forth shall 
be subject to modification and re- 
vision in the event of unforeseen cir- 
cumstances which make such modifi- 
cation or revision desirable. 





UNITED STATES CIRCUIT COURT OF APPEALS, 
NINTH CIRCUIT 


Pacific Power & Light Company et al. 


Federal Power Commission 


No. 10386 
mee PERRY 
March 10, 1944 


ETITION for review of order of Federal Power Commission 
P relating to accounting; affirmed. For Commission decision, 
see (1942) 46 PUR(NS) 131. 


Evidence, § 26 — Testimony of Commission’s accountants. 
1. The Commission may proceed on the testimony of expert accountants, 
whether they are attached to its staff or are retained by a regulated utility, 
so long as the Commission is satisfied of their integrity, p. 15. 


Appeal and review, § 28.2 — Accounting rulings — Federal Power Commission. 


2. It is not for the courts to resolve differences of opinion among account- 
ing authorities by reversing an order of the Federal Power Commission, 
having substantial support in the record, prescribing accounting require- 


ments, p. 15 


Accounting, § 32 — Acquisition cost — Amortization of excess over original cost 


— Fair value factor. 


3. An order requiring a power company to amortize and eliminate from 
plant accounts an amount in Account 100.5, Electric Plant Acquisition Ad- 
justments, is not open to objection on the ground that it disregards the 
present fair value of the property and that elimination of the acquisition 
cost of intangibles from the fundamental accounts distorts the base for 


rate-making purposes, p. 15. 


Accounting, § 32 — Acquisition adjustments — Amortization. 
4. An order of the Federal Power Commission requiring a company to 
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eliminate from Account 100.5, Electric Plant Acquisition Adjustments, an 
amount representing excess of acquisition cost over original cost, by amor- 
tizing such amount over a 10-year period by annual charges to income, 
should be sustained when having substantial support in the record, p. 15. 


Before: Garrecht, Stephens, and 
Healy, Circuit Judges. 


Heaty, C. J.: This is a proceed- 
ing for review, under § 313(b) of the 
Federal Power Act, 49 Stat 847, 16 
USCA § 825/(b), of an order of the 
Federal Power Commission (1942) 
46 PUR(NS) 131, requiring Pacific 
Power & Light Company to correct 
its electric plant accounts in conform- 
ity with a finding of the Commission. 

Originally the petition attacked a 
provision of the order requiring Pa- 
cific to eliminate an acquistion “write- 
up” (classified in Account 107) by a 
charge to surplus; but objection to 
this feature has been abandoned in the 
light of holding in Northwestern Elec- 
tric Co. v. Federal Power Commis- 
sion, — US —, 88 L ed —, 52 PUR 
(NS) 86, 64 S Ct 451, decided Janu- 
ary 31, 1944. The only part of the 
order now challenged is Par (H) 
providing for the amortization of an 
amount of $2,741,591.66 by annual 
charges to income over a 10-year 
period beginning in 1942. This 
amount is the portion of the acquisi- 
tion cost to Pacific of a number of 
utility systems which is in excess of 
the original cost thereof. The amount 
has been placed in Account 100.5, 
Electric Plant Acquisition Adjust- 
ments. Amounts so recorded are re- 
quired under the Commission’s system 
of accounts, to be “depreciated, amor- 
tized, or otherwise disposed of, as the 
Commission may approve or direct.” 
The dispute is whether the amount 


should have been permitted to remain 
in this account, as petitioners contend, 
or whether the Commission properly 
ordered its gradual elimination. 


A brief review of the manner in 
which Pacific acquired its properties 
will suffice, since the facts are not in 
dispute. American Power & Light 
Company is the parent company of 
Pacific and owns all the latter’s com- 
mon stock. As early as 1909 Ameri- 
can began the acquisition of numerous 
small and scattered electric utility 
properties in the Pacific Northwest 
with the idea of combining them into 
an integrated system. In 1910 Ameri- 
can caused Pacific to be organized and 
to this subsidiary it transferred the 
properties acquired. The amount clas- 
sified in Account 100.5 had its genesis 
in these acquisitions, the great bulk of 
which were made twenty to thirty- 
three years ago. A few of the plants 
were acquired by American for less 
than their original cost, but the acqui- 
sition cost of most of them was in 
excess of the original cost to the per- 
sons first devoting them to public serv- 
ice. As already said, the amount in 
Account 100.5 represents the net ex- 
cess of acquisition cost over original 
cost. It is not questioned that the 
transactions in which American ac- 
quired the properties were arm’s- 
length transactions or that the pay- 
ments therefor were bona fide. 

The Commission’s Uniform Sys- 
tem of Accounting requires that utili- 
ty companies reclassify their electric 
plant accounts by prescribed accounts 
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on the basis of “original cost,” that is 
to say, the cost of operating units or 
systems to the persons first devoting 
them to public service. In the case of 
properties acquired as these were the 
excess of acquisition cost over original 
cost thus disclosed is required to be 
transferred to Account 100.5. The 
power of the Commission to prescribe 
a uniform system of accounting and 
to require the utility company to keep 
accounts accordingly is not now open 
to question. The law on the subject 
has been sufficiently covered in the 
opinions of this court in Northwestern 
Electric Co. v. Federal Power Com- 
mission (1942) 43 PUR(NS) 140, 
125 F(2d) 882, and (1943) 48 PUR 
(NS) 65, 134 F(2d) 740, and in the 
affirming opinion of the Supreme 
Court, Northwestern Electric Co. v. 
Federal Power Commission, supra, 
and we need not go over the matter 
again.’ 

The present case, like that involving 
the Northwestern Electric Company, 
appears to us to present no more than 
a problem of proper accounting. The 
decisive inquiry is whether the Com- 
mission’s order has substantial sup- 
port in the record.* The Commission 


found that the sum classified in Ac- 
count 100.5 represents payment for 
intangibles, such as good will, going 
value, nuisance value, and franchise 
and monopoly values, all of which 
were thought to be rooted in and asso- 
ciated with prospective earning pow- 
er.2 Said the Commission at p. 139 
of 46 PUR(NS): “It is common 
knowledge that intangibles have ques- 
tionable continuing value even in an 
unregulated industry. They should 
not be permitted to rest permanently 
in the accounts of a public utility, and 
the record of this case shows that the 
proper accounting treatment is to 
amortize them rapidly.” * 

The Commission’s expert account- 
ants testified that intangibles bought 
and paid for have no permanent place 
in the plant accounts of a public util- 
ity, that “intangibles are evasive and 
disappear without being seen,” and 
that there is no more reason to retain 
permanently the cost of the intangible 
in the accounts than there is to retain 
the cost of tangible property after it 
has been physically retired. These wit- 
nesses pointed out that the intangibles 
in this instance have been on the books 
a great many years, and stated that in 





1 These cases affirmed the Commission’s au- 
thority to require the recording of a write- 
up in Account 107, Electric Plant Acquisition 
Adjustments, and the elimination of the write- 
up by applying net income above preferred 
stock dividend requirements. 

2Section 313(b) of the act provides that 
“the finding of the Commission as to the facts, 
if supported by substantial evidence, shall be 
conclusive.” 

8 The treasurer of Pacific testified that he 
thought it “fair to say that the amount paid 
by American in excess of the original cost for 
those properties represented payment for in- 
tangibles.” Whether this witness agreed that 
these intangibles are rooted in prospective 
earning power is here a subject of dispute. 

4The Commission quoted from Sanders, 
Hatfield & Moore, A Statement of Account- 
ing Principles, published in 1938 by American 
Institute of Accountants. The authors, speak- 
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ing of intangible assets such as good will, state 
that the knowledge that good will has been 
widely used to capitalize exaggerated expec- 
tations of future earnings leaves an almost 
universal feeling that the balance sheet looks 
stronger without it. “When actual considera- 
tion has been paid for good will it should ap- 
pear on the company’s balance sheet long 
enough to create a record of the fact in the 
history of the company. After that, 
nobody seems to regret its disappearance when 
accomplished by methods which fully disclose 
the circumstances.” While these statements 
refer to good will, the authors say that “good 
will is the most important and the typical in- 
tangible asset, so that a discussion of it will 
in part serve for the group.” 

Consult also Preinreich, The Law of Good- 
will, Dec. 1936, 11 Acctg. Rev. 317, 325, 326, 
where it is said that “franchise, going value, 
and good will are one and the same thing.” 





PACIFIC POWER & LIGHT CO v. FEDERAL POWER COM. 


their judgment correct accounting 
practice indicated that the amount in 
Account 100.5 be disposed of in the 
manner later ordered by the Commis- 
sion. We may add that the physical 
property with which these intangibles 
were associated was not shown to be 
in existence as of the present day. 
[1-4] Petitioners argue that it is 
contrary to the concept of due process 
to treat as substantial evidence the 
testimony of the Commission’s own 
accountants; and they cite accounting 
authorities to prove that there is 
marked difference of opinion and prac- 
tice as to whether or not good will 
should be written off, and if so, by 
what steps.°5 We think the regulatory 
body may proceed on the testimony 
of expert accountants whether they 
are attached to its staff or are retained 
by the utility, so long as the Commis- 


sion is satisfied of their integrity. It 
is not for the courts to resolve differ- 
ences of opinion among accounting 
authorities. Northwestern Electric Co. 
v. Federal Power Commission (1944) 
— US —, 88 L ed —, 52 PUR(NS) 


86, 64 S Ct 451. “What has been 
ordered must appear to be ‘so entirely 
at odds with fundamental principles 
of correct accounting’ as to be the ex- 
pression of a whim rather than an ex- 
ercise of judgment.” American 
Teleph. & Teleg. Co. v. United States 
(1936) 299 US 232, 236, 81 L ed 
142, 16 PUR(NS) 225, 57 S Ct 170. 

It is complained that the order was 
made in disregard of the present fair 
value of Pacific’s properties, and that 
the elimination of the acquisition cost 





5 Sanders, Hatfield & Moore, in their work 
quoted from in note 4, supra, state that while 
the “regular amortization of good will is not 
considered imperative,” such treatment “is not 
considered objectionable.” 


of these intangibles from the funda- 
mental accounts of the utility distorts 
its base for rate-making purposes. 
However, this is not a proceeding for 
the fixing of rates. The order does 
not prohibit the keeping of other ac- 
counts and Pacific may maintain a 
record of the acquisition cost of these 
intangibles for whatever such record 
may be worth, as it may maintain 
other accounts “which will give in- 
formation with regard to estimated 
present appreciated value of its as- 
sets,’ Northwestern Electric Co. v. 
Federal Power Commission, supra, 52 
PUR(NS) at p. 90. 

It is contended that the Commis- 
sion’s order is at loggerheads with the 
holding of the Supreme Court in 
American Teleph. & Teleg. Co. v. 
United States, supra. Speaking of a 
system of accounts promulgated by the 
Federal Communications Commission, 
and referring to an account similar to 
Account 100.5, the court there said [p. 
240] that the Commission is not un- 
der a duty to write off the whole or 
any part of the balance in such an ac- 
count “if the difference between origi- 
nal and present cost is a true incre- 
ment of value.” From this and other 
language of the opinion it is argued 
that the difference between original 
and present cost shown on the com- 
pany’s books may not be written off 
if it represents a true increase of 
value. But the court also intimated 
that the acquisition cost in excess of 
original cost could properly be dis- 
posed of after the character of the 
item had been determined. It said 
[p. 242] that the item is “subject to 
be taken out of that account and given 
a different character if investigation 
by the Commission shows it to be de- 
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serving of that treatment,” and that 
the disposition of the item “must de- 
pend upon evidentiary circumstances, 
difficult to define or catalogue in ad- 
vance of the event.” In the case be- 
fore us the Commission found that the 
capitalization of these intangibles rep- 
resents essentially a capitalization of 
prospective earning power,® having 
no continuing place in the accounts of 
a public utility. As already intimated, 
we think the evidence supports the 
finding. 

While the objection was not urged 
in petitioners’ applications for rehear- 
ing before the Commission, it is here 





6 Consult Niagara Falls Power Co. v. Fed- 
eral Power Commission (1943) 51 PUR(NS) 
40, 137 F(2d) 787, 794. 


claimed that the amortization, if made 
at all, should have been made as an 
operating expense rather than as an 
income deduction. Section 313(b) of 
the act does not permit review unless 
the specific grounds of objection are 
urged upon the Commission. How- 
ever, it would seem that Pacific’s in- 
come available for surplus is the same 
whether the amortization is made as 
an operating expense or as an income 
deduction, and in neither event are we 
able to see that Pacific is deprived of 
any property. Aside from the testi- 
mony of the Commission’s experts, a 
number of accounting authorities are 
cited in support of the propriety of 
charging the item against income. 
The Commission’s order is affirmed. 
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ETITION for review of orders of Securities and Exchange 
P Commission requiring dissolution of subholding companies 
pursuant to § 11 (b)(2) of the Holding Company Act; orders 


affirmed. For Commission decision, 
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see (1942) 46 PUR 
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Appeal and review, § 18 — Scope of review — Objection not raised below. 
1. A court reviewing an order of the Securities and Exchange Commission 
under § 24(a) of the Holding Company Act, 15 USCA § 79x(a), must 
decline to consider objections which were not urged before the Commis- 
sion, and under this rule companies objecting to Commission orders under 
§ 11(b)(2) of the act, 15 USCA § 79k(b)(2), were obliged to raise 
before the Commission issues as to its statutory authority, p. 24. 
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Appeal and review, § 18 — Scope of review — Questions not raised below — 
Effect of stipulation. 

2. A stipulation reserving in general terms all legal and constitutional rights, 
including the right to full judicial review of Commission findings, opinion, 
and order, can only mean judicial review according to law, and it cannot con- 
fer upon a court power to review questions which § 24(a) of the Holding 
Company Act, 15 USCA § 79x(a), forbids the court to review because 
they were not raised before the Commission, p. 24. 


Intercorporate relations, § 19.3 — Simplification of holding company system — 
Effect of war conditions. 

3. An order of the Securities and Exchange Commission requiring simplifi- 
cation of a holding company system, pursuant to § 11(b)(2) of the Hold- 
ing Company Act, 15 USCA § 79k(b)(2), is not objectionable on the 
ground that it is not practicable during a war period to require the acts 
provided for therein in view of the effect of the emergency created by the 
war, including the depressed condition of financial markets and present un- 
certainties and difficulties of the national economy, p. 25. 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Incompleted integration proceedings. 
4. The Securities and Exchange Commission is not required to institute 
and complete proceedings under § 11(b)(1) of the Holding Company Act, 
15 USCA § 79k(b)(1), looking toward the imtegration of operating sub- 
sidiaries, before it is authorized to enter an order in simplification proceed- 
ings under § 11(b)(2) of the act, 15 USCA § 79k(b) (2), p. 26. 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Consolidation of proceedings. 

5. Refusal by the Securities and Exchange Commission to grant motions, 
by companies involved in simplification proceedings under § 11(b)(2) of 
the Holding Company Act, 15 USCA § 79k(b) (2), to consolidate hearings 
on plans tardily submitted under § 11(e) does not constitute an abuse of 
discretion when hearings on the § 11(e) plans would unduly prolong § 11 
(b)(2) proceedings and there appear to be certain defects in the plans 
which would render them inadequate to accomplish their purported pur- 
pose of meeting the statutory requirements, p. 26. 


Intercorporate relations, § 19.7 — Simplification of holding company system — 
Structure of system. 

6. Organizational changes in a holding company system, designed to give 
subholding companies the semblance of being independent entities, were 
held to be superficial and in no way curing their vulnerability under § 11 
(b) (2) of the Holding Company Act, 15 USCA § 79k(b) (2), where each 
subholding company was given a complement of officers and employees of 
its own and assigned separate offices in the holding company’s office build- 
ing and the former interlocking between the boards of directors of the 
companies was substantially terminated, while at the same time a service 
company, wholly owned by the top holding company, entered into service 
contracts with subsidiaries of the subholding companies, p. 30. 


Intercorporate relations, § 19.7 — Simplification of holding company system — 
Structure of system. 


7. A conclusion by the Securities and Exchange Commission that the con- 
tinued existence and corporate structure of certain subholding companies, 
forming the central tier in a holding company system, rendered the system 
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unduly and unnecessarily complex within the meaning of § 11(b)(2) of 
the Holding Company Act, 15 USCA § 79k(b) (2), was not unwarranted, 
where the subholding companies performed no functional purpose in the 
management of their operating subsidiaries (which were grouped together 
for purposes of management on geographical lines irrespective of holding 
company affiliation), no substantial amount of risk capital was furnished to 
the operating companies by either the subholding companies or a top hold- 
ing company, subsidiary companies could have obtained loans from banks 
at lower rates than from their parent companies, income from the basic 
functions of the system could not reach the common stockholders of the top 
holding company until it had been filtered through seven to fourteen classes 
of securities having prior claims to such earnings, dividend arrearages had 
resulted from complexity of the system, and the problem of income ap- 
praisal and assets value appraisal of securities of the company had become 
unduly complex, p. 30. 


Corporations, § 18 — Distribution of voting power — Holding company. 
8. The capital structure and continued existence of subholding companies 
unfairly and inequitably distribute voting power among security holders of 
a holding company system, within the meaning of § 11(b)(2) of the Hold- 
ing Company Act, 15 USCA § 79k(b)(2), where, through ownership of 
common and preferred stock representing on the books an interest of only 
less than 9 per cent in the total capitalization of subholding company sub- 
sidiaries, a top holding company controls an immense pool of capital, p. 33. 


Corporations, § 18 — Distribution of voting power — Holding Company — Cap- 
italization interests — Exclusion of bonded indebtedness. 
9. Bonded indebtedness need not be excluded from capitalization totals for 
the purpose of comparing the interest of a top holding company with the 
total capitalization of subsidiaries to determine whether holding company 
control is exerted through disproportionately small investment, p. 33. 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Evidence — Value of assets. 

10. Valuation testimony purporting to show the present value of assets and 
securities is properly excluded as irrelevant to pending issues in a simplifi- 
cation proceeding pursuant to § 11(b)(2) of the Holding Company Act, 
15 USCA § 79k(b) (2), although such evidence may become relevant at a 
later stage in proceedings under § 11(d) or § 11(e), 15 USCA § 79k 
(d), (e), p. 33. 


Appeal and review, § 28.9 — Scope of review — Simplification of holding com- 
pany system — Choice of remedy. 

11. The choice of remedy in a proceeding under § 11(b)(2) of the Hold- 
ing Company Act, 15 USCA § 79k(b)(2), relating to simplification of 
a holding company system, is a matter confided primarily to the expert 
judgment of the Commission, and in this field the courts are loath to set up 
their own judgment in opposition to that of the administrative tribunal, 
p. 34. 


Corporations, § 15 — Dissolution of holding company — Simplification of system. 
12. An order requiring dissolution of subholding companies, as a remedy 
for insuring that the corporate structures and continued existence of the 
companies would no longer unduly complicate the structure of a holding 
company system or unfairly distribute voting power among the security 
holders of the system, was held not to be so lacking in rational basis as 
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to amount to an arbitrary and capricious act outside the broad scope of 
discretion confided to the Securities and Exchange Commission, p. 34. 


Intercorporate relations, § 19.7 — Simplification of holding company system — 
Choice of remedy. 
13. The Securities and Exchange Commission is not obliged, if there is a 
possible choice of remedy, to select the least drastic remedy which leaves 
subholding companies in existence in proceedings under § 11(b)(2) of 
the Holding Company Act, 15 USCA § 79k(b) (2), relating to simplifica- 
tion of a holding company system, p. 34. 


Interstate commerce, § 84 — Regulation of holding companies — Simplification 
of system. 
14. Section 11 of the Holding Company Act, 15 USCA § 79k, relating to 
the simplification of holding company systems, is not beyond the power 
of Congress under the commerce clause, p. 36. 


Interstate commerce, § 84 — Simplification of holding company system — Find- 
ings by Commission. 

15. The Securities and Exchange Commission, in a proceeding to simplify 
a holding company system under § 11(b)(2) of the Holding Company Act, 
15 USCA § 79k(b)(2), need not find that the existing complexities of 
structure and inequitable distribution of voting power are adversely affect- 
ing interstate commerce in the particular case, since Congress has found 
in § 1 of the act, 15 USCA § 79a, that these evils often materially af- 
fect interstate commerce in which the holding company is engaged, and 
there is ample basis for such finding in the reports of the Federal Trade 
Commission and of the committees of Congress which form the basis of 
the legislation, p. 36. 


Corporations, § 9 — Orders requiring dissolution — Powers of Federal govern- 
ment. 

16. Orders of the Securities and Exchange Commission, under § 11(b) (2) 
of the Holding Company Act, 15 USCA § 79k(b)(2), requiring the dis- 
solution of subholding companies which complicate the holding company 
system are not invalid on the ground that the Federal government has no 
power through any agency to decree the dissolution of a state-created cor- 
poration, as the orders do not purport of their own force to dissolve the cor- 
porations but, in effect, require the companies to submit plans for complete 
liquidation, the realization of which will be accomplished pursuant to §§ 11 
(d) or 11(e) of the act, 15 USCA § 79k(d), (e), and when this is done, 
dissolution will follow under state law as a matter of course, p. 38. 


Intercorporate relations, § 5.2 — Constitutional limitations — Simplification of 
holding companies. 

17.. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
(2), relating to simplification of holding company systems, rests upon the 
commerce power, not the bankruptcy power, and is not open to the ob- 
jection that compulsory involuntary reorganization can take place only 
through the exercise of the bankruptcy power and that Congress cannot un- 
der the bankruptcy power compel the involuntary reorganization of solvent 
corporations, p. 39. 


Constitutional law, § 15 —Deprivation of property — Curtailment of existing 
rights. 
18. Not every curtailment or impairment of existing rights or every in- 
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cidental business loss resulting from regulatory legislation is a “taking” jn 
the constitutional sense, p. 39. 


Intercorporate relations, § 5.1 — Constitutional limitations — Orders requiring 
dissolution — Simplification of holding company system. 
19. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
(2), as applied in the exercise of the commerce power to require the dis- 
solution of subholding companies unduly complicating a holding company 
system in violation of the standards of the Holding Company Act, does not 
constitute a deprivation of property without due process of law, p. 39. 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Notice to security holders. 

20. Proceedings before the Securities and Exchange Commission under 
§ 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), relat- 
ing to simplification of holding company systems, do not violate the due 
process clause of the Constitution because the security holders are not 
given notice of the proceedings and are not permitted to vote on the changes 
to be effected, p. 41. 


Intercorporate relations, § 5.1 — Constitutional requirements — Holding Com- 
pany Act — Ex post facto law. 

21. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
(2), as applied to subholding companies found to complicate a holding 
company system, is not an “ex post facto law” in violation of the pro- 
hibition of Art. I, § 9 of the Constitution, as such law does not seek to 
punish anyone for past acts, lawful when done, but merely seeks for the 
future to eliminate factors in the structures of holding company systems 
likely to be productive of harm to interstate commerce, p. 42. 


Intercorporate relations, § 5.1 — Constitutional requirements — Delegation of 
power — Holding Company Act. 


22. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k 
(b) (2), relating to simplification of holding company systems, does not 
constitute an unconstitutional delegation by Congress of legislative power 
to the Securities and Exchange Commission because it fails to set forth 
adequate standards for the Commission’s guidance, p. 42. 
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APPEARANCES: John F. MacLane, 
Frank A. Reid, and Arthur A. Bal- 
lantine, for American Power & Light 
Co., petitioner ; Boykin C. Wright, R. 
Graham Heiner, Daniel James, 
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companies being Maine subholding 
company subsidiaries of Electric Bond 
and Share Company (hereinafter re- 
ferred to as Bond and Share), for re- 
view of orders of the Securities and 
Exchange Commission dated August 
22, 1942, 46 PUR(NS) 321, requir- 
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ing the dissolution of the two petition- 
ers. The petitions for review were 
filed under § 24(a) of the Public Util- 
ity Holding Company Act of 1935, 49 
Stat 834, 15 USCA § 79x(a). 

The orders were issued pursuant to 
§ 11(b)(2) of the act, 15 USCA 
§ 79k(b) (2), on the basis of a find- 
ing by the Commission “(1) that the 
corporate structures and continued ex- 
jstence of American and Electric un- 
duly and unnecessarily complicate the 
structure of the Bond and Share sys- 
tem and unfairly and. inequitably dis- 
tribute voting power among the securi- 
ty holders of such system; (2) that to 
effectuate the statutory requirements 
it is necessary that American and Elec- 
tric be dissolved.” In the case of 
American the order under review pro- 
vided, inter alia : 


“It is further ordered pursuant to 
§ 11(b)(2) of the Public Utility 
Holding Company Act of 1935 that 
the existence of American Power & 
Light Company shall be terminated 
and that said company shall be dis- 
solved ; 

“It is further ordered that respond- 
ent American Power & Light Com- 
pany and respondent Electric Bond 
and Share Company shall proceed with 
due diligence to submit to this Com- 
mission a plan or plans for the effectu- 
ation of this order, and shall take such 
other and further steps as may be nec- 
essary or appropriate to effectuate this 
order ; 


An order in corresponding terms 
was directed against Electric. 

Relevant portions of § 11 of the 
Act are copied in the footnote.’ 





1“Section 11. (a) It shall be the duty of 
the Commission to examine the corporate 
structure of every registered holding company 
and subsidiary company thereof, the relation- 
ships among the companies in the holding 
company system of every such company and 
the character of the interests thereof and the 
properties owned or controlled thereby to de- 
termine the extent to which the corporate 
structure of such holding-company system and 
the companies therein may be simplified, un- 
necessary complexities therein eliminated, 
voting power fairly and equitably distributed 
among the holders of securities thereof, and 
the properties and business thereof confined to 
those necessary or appropriate to the opera- 
tions of an integrated public-utility system. 

“(b) It shall be the duty of the Commis- 
198: as soon as practicable after January 1, 


“(1) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com- 
pany thereof, shall take such action as the 
Commission shall find necessary to limit the 
operations of the holding- -company system of 
which such company is a part to a single in- 
tegrated public-utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
the operations of such integrated public-utility 
system: Provided, however, that the Commis- 
sion shall permit a registered holding com- 
pany to continue to control one or more addi- 
tional integrated public-utility systems, if after 


— and opportunity for hearing, it finds 
that— 

“(A) Each of such additional systems can- 
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of con- 
trol by such holding company of such sys- 


tem; 

“(B) All of such additional systems are 
located in one state, or in adjoining states, 
or in a contiguous foreign country; and 

“(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the state 
of the art and the area or region affected) as 
to impair the advantages of localized manage- 
ment, efficient operation, or the effectiveness 
of regulation. The Commission may permit 
as reasonably incidental, or economically nec- 
essary or appropriate to the operations of one 
or more integrated public-utility systems the 
retention of an interest in any business (other 
than the business of a public-utility. company 
as such) which the Commission shall find 
necessary or appropriate in the public inter- 
est or for the protection of investors or con- 
sumers and not detrimental to the proper func- 
tioning of such system or systems. 

“(2) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com- 
pany thereof, shall take such steps as the 
Commission shall find necessary to ensure 
that the corporate structure or continued ex- 
istence of any company in the holding com- 
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Section 11(b) (2) makes it the duty 
of the Commission, as soon as prac- 
ticable after January 1, 1938: 

“To require by order, after notice 
and opportunity for hearing, that each 


registered holding company, and each 
subsidiary company thereof, shall take 
such steps as the Commission shall 
find necessary to ensure that the cor- 
porate structure or continued existence 





pany system does not unduly or unnecessarily 
complicate the structure, or unfairly or in- 
equitably distribute voting power among se- 
curity holders, of such holding-company 
system. In carrying out the provisions of 
this paragraph the Commission shall require 
each registered holding company (and any 
company in the same holding-company system 
with such holding company) to take such ac- 
tion as the Commission shall find necessary 
in order that such holding company shall cease 
to be a holding company with respect to each 
of its subsidiary companies which itself has 
a subsidiary company which is a holding com- 
pany. Except for the purpose of fairly and 
equitably distributing voting power among the 
security holders of such company, nothing in 
this paragraph shall authorize the Commission 
to require any change in the corporate struc- 
ture or existence of any company which is not 
a holding company, or of any company whose 
principal business is that of a public-utility 
company. The Commission may by order re- 
voke or modify any order previously made 
under this subsection, if, after notice and op- 
portunity for hearing, it finds that the condi- 
tions upon which the order was predicated do 
not exist. Any order made under this subsec- 
tion shall be subject to judicial review as pro- 
vided in § 24. 

“(c) Any order under subsection (b) shall 
be complied with within one year from the 
date of such order; but the Commission shall, 
upon a showing (made before or after the 
entry of such order) that the applicant has 
been or will be unable in the exercise of due 
diligence to comply with such order within 
such time, extend such time for an additional 
period not exceeding one year if it finds such 
extension necessary or appropriate in the pub- 
lic interest or for the protection of investors 
or consumers. 

“(d) The Commission may apply to a court, 
in accordance with the provisions of subsec- 
tion (f) of § 18, to enforce compliance with 
any order issued under subsection (b). In 
any such proceeding, the court as a court of 
equity may, to such extent as it deems neces- 
sary for purposes of enforcement of such or- 
der, take exclusive jurisdiction and posses- 
sion of the company or companies and the 
assets thereof, wherever located; and the court 
shall have jurisdiction, in any such proceed- 
ing, to appoint a trustee, and the court may 
constitute and appoint the Commission as sole 
trustee, to hold or administer under the direc- 
tion of the court the assets so possessed. In 
any proceeding for the enforcement of an 
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order of the Commission issued under subsec- 
tion (b), the trustee with the approval of 
the court shall have power to dispose of any 
or all of such assets and, subject to such terms 
and conditions as the court may prescribe, 
may make such disposition in accordance with 
a fair and equitable reorganization plan which 
shall have been approved by the Commission 
after opportunity for hearing. Such reorgani- 
zation plan may be proposed in the first in- 
stance by the Commission, or, subject to such 
rules and regulations as the Commission may 
deem necessary or appropriate in the public 
interest or for the protection of investors, by 
any person having a bona fide interest (as de- 
fined by the rules and regulations of the Com- 
mission) in the reorganization. 

“(e) In accordance with such rules and 
regulations or order as the Commission may 
deem necessary or appropriate in the public 
interest or for the protection of investors or 
consumers, any registered holding company 
or any subsidiary company of a registered 
holding company may, at any time after Janu- 
ary 1, 1936, submit a plan to the Commission 
for the divestment of control, securities, or 
other assets, or for other action by such com- 
pany or any subsidiary company thereof for 
the purpose of enabling such company or any 
subsidiary company thereof to comply with the 
provisions of subsection (b). If, after notice 
and opportunity for hearing, the Commission 
shall find such plan, as submitted or as modi- 
fied, necessary to effectuate the provisions of 
subsection (b) and fair and equitable to the 
persons affected by such plan, the Commis- 
sion shall make an order approving such 
plan; and the Commission, at the request 
of the company, may apply to a court, 
in accordance with the provisions of sub- 
section (f) of § 18, to enforce and carry 
out the terms and provisions of such plan. If, 
upon any such application, the court, after 
notice and opportunity for hearing, shall ap- 
prove such plan as fair and equitable and as 
appropriate to effectuate the provisions of 
§ 11, the court as a court of equity may, to 
such extent as it deems necessary for the pur- 
pose of carrying out the terms and provisions 
of such plan, take exclusive jurisdiction and 
possession of the company or companies and 
the assets thereof, wherever located; and the 
court shall have jurisdiction to appoint a trus- 
tee, and the court may constitute and appoint 
the Commission as sole trustee, to hold or 
administer, under the direction of the court 
and in accordance with the plan theretofore 
approved by the court and the Commission, 
the assets so possessed.” 
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of any company in the holding-com- 
pany system does not unduly or un- 
necessarily complicate the structure, or 
unfairly or inequitably distribute vot- 
ing power among security holders, of 
such holding-company system.” 
Acting under that authority the 
Commission instituted the present pro- 
ceeding on May 9, 1940, by the entry 
of notice and order for hearing, nam- 
ing as respondents Electric Bond and 
Share, several subholding- company 
subsidiaries of Electric Bond and 
Share (including the two petitioners), 
and Ebasco Services, Inc. The order 
specified that the hearing was to de- 
termine whether it was necessary to 
continue the existence of or modify 
the corporate structure of, or redis- 
tribute the voting power among secu- 
rity holders of, Bond and Share or any 
of the other respondents and “what 
further action, if any, is necessary 
and shall be required to be taken by 
the respondents herein, or any of 
them, to ensure that the corporate 
structure or continued existence of 
any of the respondents herein does not 
unduly or unnecessarily complicate the 
structure, or unfairly or inequitably 
distribute voting power among se- 
curity holders, of the holding com- 
pany system of Electric Bond and 
Share Company.” On June 7, 1940, 
7 SEC 391, the Commission entered 
an order that the hearing “shall be 
limited initially to the issue of wheth- 
er it is necessary to discontinue the 
existence of American Power & Light 
Company [or] Electric Power & 


Light Corporation in order 
to insure that the structure of the 
holding company system of Electric 
Bond and Share Company shall not 
be unduly or unnecessarily complicat- 
ed and that voting power shall not be 
unfairly or inequitably distributed 
among security holders of such sys- 
tem.” * 

The hearing opened on June 18, 
1940, before an examiner, and ex- 
tended over a period of two years. 
A voluminous record was made, com- 
prising over 18,000 pages of testi- 
mony and more than 1,500 exhibits. 

Copies of the Commission’s pro- 
posed findings, opinion, and order 
were exhibited to counsel for Ameri- 
can and Electric, who thereupon en- 
tered into stipulations, reading, in 
part, as follows: 

“And a copy of Commission’s pro- 
posed findings, opinion and order hav- 
ing been exhibited to counsel for 
American [Electric] ; 

“And it appearing therefrom that 
the objections made by respondent 
American [Electric] in motions and 
exceptions, or otherwise in the rec- 
ord, have been fully presented to and 
urged before the Commission, and 
are ruled upon in said findings, opin- 
ion and order; 

“It is hereby stipulated that re- 
spondent American [Electric] through 
its counsel hereby waives the filing 
of request for findings, further ex- 
ceptions to the findings and opinion 
of the Commission, the filing of briefs 
and oral argument, but reserves all 





2This order did not, as petitioners contend, 
amount to a predetermination by the Commis- 
sion that elimination of the subholding compa- 
nies would necessarily have to be the remedy 
to be applied if it should be found that undue 
complexity and inequitable distribution of vot- 
ing power existed in the holding company sys- 


tem. Under the issue as framed it was open 
to petitioners to make a showing that some 
other remedy was more appropriate, and that 
dissolution of American and Electric was not 
necessary to ensure compliance with § 11(b) 


(2). 
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legal and constitutional rights, in- 
cluding its right to full judicial re- 
view of the said findings, opinion and 
order. 

“Subject to the foregoing reserva- 
tions of rights, it is stipulated that 
the Commission may proceed to enter 
its findings, opinion, and order with- 
out further formality.” 

Thereupon, the Commission, on 
August 22, 1942, 46 PUR(NS) 321, 
formally issued its findings, opinion, 
and orders. Petitions for rehearing 
were filed on August 27th and denied 
the next day. 

Petitioners seek to raise before us 
a great many issues, which fall into 
four basic categories: (1) those 
raising procedural objections to the 
orders; (2) those challenging the suf- 
ficiency of the evidence to sustain the 
Commission’s ultimate findings; (3) 
those asserting that the orders are 


arbitrary and capricious, and (4) 
those challenging the constitutionality 


of § 11(b)(2) of the act. Some of 
these issues are not properly before 
us; others have been passed upon by 
decisions in other circuits and do not 
need extended discussion. 

{1, 2] Section 24(a) of the act 
provides that : 

“No objection to the order of the 
Commission shall be considered by 
the court unless such objection shall 
have been urged before the Commis- 
sion or unless there were reasonable 
grounds for faliure so to do.” 


Observing this limitation upon our 
power of review, we must decline to 
consider the following objection, 
which the petitioners have presented 
here but did not urge before the 
Commission: that § 11(b)(2) does 
not as a matter of statutory inter- 
53 PUR(NS) 
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pretation authorize the dissolution of 
subholding companies as one method 
of bringing a holding company sys- 
tem into compliance with that sub- 
section. Marshall Field & Co. v. Na- 
tional Labor Relations Board (1943) 
318 US 253, 87 L ed 744, 63 S Ct 
585; Pacific Gas & E. Co. v. Secu- 
rities and Exchange Commission 
(1942) 44 PUR(NS) 97, 127 F 
(2d) 378, 386; Todd v. Securities and 
Exchange Commission (1943) — 
PUR(NS) —, 137 F(2d) 475. The 
last two cases just cited held that § 24 
(a) would preclude judicial review 
even of questions as to the constitu- 
tionality of the act, if such issues were 
not raised before the Commission. 
There may be some doubt whether 
this is so; since an administrative 
agency necessarily assumes the con- 
stitutionality of the statute under 
which it operates, it might perhaps be 
held that this constitutes “reasonable 
grounds” for the failure to raise con- 
stitutional issues before the Commis- 
sion. However that may be, there can 
be no doubt that under § 24(a) peti- 
tioners were obliged to raise before 
the Commission issues as to the Com- 
mission’s statutory authority to issue 
the contemplated orders. We do not 
find that the Commission in the course 
of the proceedings did anything which 
might be held to constitute a “waiver” 
of this requirement. The stipulation 
filed by petitioners just before the 
formal entry of the orders reserved 
in general terms all legal and constitu- 
tional rights, including the “right to 
full judicial review of the said find- 
ings, opinion, and order.” This can 
only mean judicial review according 
to law. It cannot confer upon us pow- 
er to review questions which § 24(a) 





AMERICAN P. & L. CO. v. SECURITIES AND EXCHANGE COM. 


forbids us to review because they 
were not raised before the Commis- 
sion. 

For the same reason, the following 
objections, which were not made be- 
fore the Commission, cannot be con- 
sidered by us: (1) that petitioners 
are legally incapable of complying 
with the order of dissolution because 
dissolution can be effectuated only by 
a vote of the stockholders in pur- 
suance of procedure prescribed by 
state law; (2) that the orders are not 
in accordance with § 11(b)(2) in 
that they fail to prescribe the “steps” 
which petitioners must take to effec- 
tuate compliance with the statutory re- 
quirements; (3) that the orders 


operate in effect to deprive petition- 
ers of the benefit of the one-year 
period granted by § 11(c) within 
which to comply with the orders. 


[3] Petitioners refer to the direc- 
tion in § 11(b)(2) that the Com- 
mission shall proceed thereunder “as 
soon as practicable after January 1, 
1938,” and object that the orders 
should not have been made since it 
is not “practicable” at this time “to 
require the acts provided for therein, 
in view of the effect of the present 
emergency created by the war, in- 
cluding the depressed condition of 
financial markets and the present un- 
certainties and difficulties of our na- 
tional economy.” This objection is 
sufficiently answered in Todd v. Se- 
curities and Exchange Commission, 
supra, 137 F(2d) at p. 479: 

“Petitioner urges that the issuance 
of the order at the present time is 
‘impracticable,’ due to war conditions 
and their effect upon the business of 
the system. But the statute, while 
providing due protection for in- 
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vestors, has not made convenience for 
the holding company the test of stat- 
utory practicability. The term ‘as 
soon as practicable’ clearly means 
that the action contemplated by the 
statute shall be taken ‘as soon as prac- 
ticable’ for the Commission.” 

Section 11(a) contemplates that the 
Commission shall make studies of 
each registered holding company and 
subsidiary to determine the extent to 
which the corporate structure of such 
holding company system may _ be 
simplified, unnecessary complexities 
therein eliminated, voting power fair- 
ly and equitably distributed and the 
properties and business thereof con- 
fined to those necessary or appropriate 
to the operations of an integrated 
public utility system. It is then the 
Commission’s duty “as soon as prac- 
ticable” to proceed under § 11(b). 
It is fully apparent from the record 
that the Commission made a pre- 
liminary examination of the Bond 
and Share system. The Commission’s 
notice and order for hearing in the 
present proceedings stated at the out- 
set : 

“The Commission having examined 
the corporate structure of Electric 
Bond and Share Company, a reg- 
istered holding company, and its sub- 
sidiary companies, the relationships 
among the companies in the holding 
company system of said Electric Bond 
and Share Company, the character 
of the interests thereof and the prop- 
erties owned or controlled thereby, 
and the Commission having reason- 
able grounds to believe that . 
(Then follows a detailed description 
of the history, structure, and prop- 
erty of the system and an assertion 
of the Commission’s belief that the 
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system is not in compliance with the 
requirements of § 11(b)(2).) 

[4, 5] It is argued that the Com- 
mission was required to institute and 
complete proceedings under § 11(b) 
(1) looking toward the integration 
of the operating subsidiaries before 
it was authorized to enter an order in 
§ 11(b)(2) proceedings. This argu- 
ment was rejected, and, we think, 
correctly, in Commonwealth & South- 
ern Corp. v. Securities and Exchange 
Commission (1943) 48 PUR(NS) 
72, 83, 134 F(2d) 747, 754, where 
the court said: 

“The final assignment of unfair- 
ness is based upon the fact, that the 
Commission failed to consider the ef- 
fect of any orders which may here- 
after be made by it in the proceed- 
ings under § 11(b)(1). There is, 
however, no direction in the act as to 


whether proceedings under § 11(b) 
(1) or under § 11(b)(2) should be 
first determined. The order of pro- 
cedure is left entirely to the discretion 


of the Commission. We may not 
interfere with the exercise of its dis- 
cretion in this case.” 

A similar objection is based upon 
the refusal of the Commission to 
grant motions by the petitioners, made 
in December, 1941, to consolidate 
the hearings on plans submitted by 
the petitioners under § 11(e) with 
the present § 11(b)(2) proceedings. 
On July 23, 1941, American had 
filed with the Commission an applica- 
tion for approval by the Commission 
of a detailed plan of reorganization 
purporting to bring the company into 
compliance with the requirements both 
of §§ 11(b)(1) and 11(b)(2) of 
the act. Electric had filed a similar 
application on December 3, 1941. In 
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explaining its reasons for denying 
the motions to consolidate, the Com- 
mission stated that hearings on the 
§ 11(e) plans would unduly prolong 
the § 11(b)(2) proceedings and it 
pointed out certain defects appear- 
ing on the face of the plans which, in 
the judgment of the Commission, 
would render them wholly inadequate 
to accomplish their purported pur- 
pose of meeting the statutory re- 
quirements. Further, the Commis- 
sion stated : 

“We regard as wholly untenable re- 
spondent’s contention that in carrying 
out our duties under § 11 we cannot 
find ‘necessary’ a course of action for 
which some alternative may be pres- 
ent, since such a construction would 
lead to the result that we should be 
rendered impotent to order amy action 
where several courses of action ap- 
peared available to achieve the stat- 
utory objectives. On the basis both 
of plain logic and the basic principles 
of statutory construction, we deem 
it indisputable that the steps or ac- 
tion we must find ‘necessary’ within 
the meaning of § 11 are such as seem 
to us designed to ensure effectuation 
of the provisions of the section most 
effectively and promptly.” (46 PUR 
(NS) at p. 387.) 

We find nothing in § 11 which 
would require the Commission, be- 
fore issuing any order under § 11(b) 
(2), to hold a hearing on applications 
tardily filed by the companies under 
§ 11(e). Under the circumstances 
we hold that the Commission did not 
abuse its discretion in denying the 
motions to consolidate. And see Com- 
monwealth & Southern Corp. v. Se- 
curities and Exchange Commission, 


supra, 134 F(2d) at p. 754. 





AMERICAN P. & L. CO. v. SECURITIES AND EXCHANGE COM. 


The Commission pointed out that 
its orders under § 11(b)(2) did not 
exclude the possibility that American 
and Electric might actually proceed to 
reconstitute themselves and their sys- 
tems in such manner that dissolution 
would no longer be necessary to “en- 
sure’ compliance with the statutory 
requirements. In that event the Com- 
mission is empowered by § 11(b) to 
“revoke or modify any order pre- 
viously made under this subsection, 
if, after notice and opportunity for 
hearing, it finds that the conditions 
upon which the order was predicated 
do not exist.” 

We proceed to review, at not too 
great length, the ultimate statutory 
findings by the Commission upon 
which its orders were predicated. 


The Commission sets forth with a 
wealth of detail the history of the 


organization, development, capitaliza- 
tion, and structure of the Bond and 
Share system, and the role of the 


present petitioners therein. The sub- 
sidiary facts are not really in dis- 
pute, though petitioners challenge cer- 
tain of the Commission’s inferences 
and conclusions therefrom. 

The Bond and Share system is a 
pyramid-like structure of which Bond 
and Share itself constitutes the apex, 
a number of subholding companies 
(including American and Electric) 
form an intermediate tier, and over 
two hundred direct and indirect sub- 
sidiaries of the latter form the base. 
In respect of capitalization and assets, 
number of customers and geographical 
area served, and quantity of electric- 
ity generated and gas sold, the Bond 
and Share system constitutes the 
largest single public utility holding 


company system registered under the 
act. 

Bond and Share owns securities in 
American representing 20.7 per cent 
of the total voting power. It owns 
securities in Electric representing 
46.8 per cent of the total voting pow- 
er. Quite apart from the statutory 
presumption in §§ 2(a)(7) and 2 
(a)(8), 15 USCA § 79b(a)(7), 
(8), it is clear and undisputed that 
Bond and Share controls American 
and Electric, and that such control 
pervades the whole of these subhold- 
ing company systems in a most com- 
prehensive manner. 

The general pattern followed by 
Bond and Share in developing its sys- 
tem through the instrumentality of 
subholding companies is described by 
the Commission, with much support- 
ing detail, as follows: 

5 assets were placed on the 
books of the subholding companies at 
sums considerably in excess of their 
cost to Bond and Share and its as- 
sociates in the particular venture (the 
‘syndicate’); the subholding com- 
pany would then issue to Bond and 
Share and associates senior securities 
(either notes or preferred stock) in 
a face amount more than sufficient 
to cover the cost of the assets turned 
over to the subholding company, and 
would also issue substantial amounts 
of common stock (having a majority 
of total voting power) against the 
company’s inflated investment ac- 
count. Bond and Share and associates 
would sell to the public the senior 
securities plus a bonus of common 
stock, for the approximate face 
amount of the senior security, there- 
by recouping all cash outlays; the 
promoters would then be left with 
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substantial blocks of common stock 
at no cash cost (sometimes indeed 
with a cash profit) which they would 
divide among themselves, the lion’s 
share always going to Bond and Share 
as ‘manager’ and promoter of the 
venture. Thus, Bond and Share 
would emerge with a substantial block 
of voting stock at no cost, and com- 
plete control of the new corporation 
(and its subsidiaries) assured through 
the concentrated voting strength of 
its common stock holdings and the 
execution of Bond and Share’s stand- 
ard ‘service contract’ whereby Bond 
and Share employees ‘officered’ the 
company, formed more than a major- 
ity of its board, and ‘took over the 
management of the company and its 
subsidiaries.’ 

“As a corollary to this method of 
financing the subholding companies, 
there also invariably resulted a serious 
inflation in the accounts of the operat- 
ing company subsidiaries which were 
set up. Since the assets received at 
organization by the subholding com- 
panies were generally entered in their 
book accounts at inflated figures, they 
were transferred by the subholding 
companies to the operating companies 
at sums embodying at least an equiv- 
alent amount of inflation and some- 
times a greatly increased amount. In 
this way there was passed over to the 
consumer the burden of supporting 
the watered capitalization of both 
operating company and the subhold- 
ing company, while the public in- 
vestors in the securities of the operat- 
ing company and the subholding com- 
pany who may have purchased their 
securities in reliance on balance sheets 
containing serious inflation were not 
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informed thereof.” 
at pp. 349, 350.) 

American was organized by Bond 
and Share in 1909. After reciting the 
organization steps and methods of 
financing, the Commission concluded: 

“It is thus apparent that Bond and 
Share had succeeded in realizing for 
itself complete working control of 
the new company and better than a 
20 per cent equity in it, after recover- 
ing every dollar of its investment in 
the securities transferred to American, 
plus a cash profit of approximately 
$120,000. Otherwise stated, Bond 
and Share had sold out an 80 per 
cent interest in the aforementioned 
securities, recovering thereby its en- 
tire cost plus a substantial profit with- 
out in any way parting with control 
of such securities or of the properties 
which they represented. These facts 
obviously afford some illumination as 
to the meaning of Bond and Share’s 
executive committee when it author- 
ized the formation of American ‘to 
minimize the risks and commitments’ 
of Bond and Share. 

“The obverse side of the coin must 
not be overlooked. American had 
issued $8,000,000 par value of its own 
securities to acquire $500,000 cash 
and securities which had recently cost 
Bond and Share less than $1,700,000. 
The cash paid over to Bond and 
Share for the securities and the profits 
realized by Bond and Share were 
furnished by the public which pur- 
chased American’s securities. Never- 
theless, control of the company rest- 
ed firmly in Bond and Share’s posses- 
sion.” (46 PUR(NS) at p. 343.) 

In the years following, American 
enormously expanded its capitalization 
and holdings. As its succeeding is- 
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sues of preferred stock to the public 
diluted somewhat the voting control 
of Bond and Share, such control was 
reinforced from time to time by vari- 
ous means, including common stock 
pplit-ups,? and the issuance of addi- 
tional common stock as dividends on 
American’s outstanding common 
stock. 

Electric was organized by Bond 
and Share in 1925. The Commission 
found : 

“The outcome for Bond and Share 
of the organization and financing of 
Electric was successful beyond all pre- 
vious similar ventures. For its hold- 
ings of Utah Securities Corporation 
common stock (56,193 shares) rep- 
resenting a cost to Bond and Share of 
$618,123, it had received $561,930 
in cash and 224,772 shares of Elec- 
tric common. For its basket of oth- 
er securities transferred to Electric 


having a cash cost of $19,390,385 
it received the equivalent of $25,889,- 
076 in cash plus 50,000 shares of 
common stock and 353,408 option 
warrants to buy additional common 


at $25 per share. Through the vari- 
ous transactions in connection with 
Electric’s organization, Bond and 
Share acquired an additional 23,569 
shares of common at a cost of $36,- 
216 or $1.53 per share. In total, 
Bond and Share emerged with 298,- 
341 shares of common and 353,408 
option warrants at no cost, 9,480 
shares of second preferred stock at a 
cost of $854,904, and a net cash 
profit of approximately $6,500,000 


on the securities surrendered to Elec- 
tric, most of which had been held less 
than two years. 


“Not only did Bond and Share ac- 
quire its entire initial common stock 
investment in Electric at a cost of ap- 
proximately minus $6,500,000, but in 
customary fashion it also emerged 
with complete control of the new 
company.” (46 PUR(NS) at pp. 
353, 354.) 

Though the capitalization of Elec- 
tric in the succeeding years was, as 
in the case of American, greatly in- 
creased, Bond and Share maintained 
control throughout. 

Arrearages of cumulative dividends 
on the preferred stocks of American 
and Electric have mounted steadily, 
year by year, since 1932. As of De- 
cember 31, 1941, such arrearages on 
the two classes of preferred stock in 
American amounted to $35,114,788, 
representing more than three and a 
half years’ requirements on each class. 
As of the same date, the arrearages 
on Electric’s preferred stock amounted 
to $50,889,325, representing more 
than nine years’ requirements on its 
first preferred stock and over ten 
years’ requirements on its second 
preferred. Notwithstanding this, the 
Commission pointed out that Bond 
and Share has continued in full con- 
trol of petitioners by virtue of the 
absence from petitioners’ charters and 
bylaws of any provision for increased 
voting power or other protective fea- 
tures for the preferred stocks when 
dividends are in arrears.* 





8The Commission cites similar instances of 
common stock split-ups in operating compa- 
nies to reinforce the voting control of the sub- 
holding companies over their subsidiaries. 

The Commission further pointed out that 
the charters contained express waivers of 


stockholders’ preémptive rights and gave the 
directors power to authorize the issuance of 
additional stock and perpetual option warrants 
to such persons and at such prices as they 
deemed fit. 
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Up until 1935 American organiza- 
tionally was “scarcely more than a 
set of books in Bond and Share’s 
office.” The same was true of Elec- 
tric. All officers of petitioners were 
employees of Bond and Share and 
paid exclusively by it; neither peti- 
tioner had any employees of its own. 
All corporate activities performed for 
or in the name of petitioners were per- 
formed by employees of Bond and 
Share. 

[6] In November, 1935, shortly 
before the registration provisions of 
the Public Utility Holding Company 
Act went into effect, certain organiza- 
tional changes were made, designed to 
give petitioners the semblance of being 
independent entities. In the case of 
American, seventeen employees of 
Bond and Share became, formally, 
officers and employees of American, 
and were removed, together with 


American’s books and records, into a 
separate suite of rooms in the Bond 


and Share office building. Similarly, 
a group of fourteen employees of 
Bond and Share became, formally, 
officers and employees of Electric 
and were moved, together with Elec- 
tric’s books and records, into a sepa- 
rate suite of offices adjoining those of 
American. The formal interlocking 
which had theretofore existed between 
the boards of directors of Bond and 
Share and petitioners and their sub- 
sidiaries was substantially terminated. 
At the same time Bond and Share 
organized Ebasco Services, Inc., a 
wholly owned subsidiary, to which 
was transferred the entire service 
section of Bond and Share. The sub- 
sidiaries of petitioners duly entered 
into service contracts with Ebasco and 
have continued to operate under such 
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arrangements up to the present time, 

We think the Commission was 
justified in finding, as it did, that 
these changes were superficial, and 
in no way cured the vulnerability of 
petitioners under § 11(b)(2) of the 
act. The personnel transferred to 
American and Electric were sufficient 
merely to perform the routine activi- 
ties incident to the functioning of the 
subholding companies as_ corporate 
owners of securities. Petitioners were 
not endowed with the function of 
servicing their operating subsidiaries, 
The Commission added: “The rec- 
ord further establishes that there is 
close and constant contact and codrdi- 
nation between the personnel of the 
subholding company respondents and 
the personnel of Bond and Share and 
Ebasco and that, in effect, the person- 
nel of the subholding companies have 
functioned since November, 21, 1935, 
as subsidiary and complementary 
organizations of Bond and Share, pos- 
sessed of substantially the same out- 
look, objectives, and loyalties as they 
had prior to November, 1935.” (46 
PUR(NS) at p. 364.) 

In its findings on the issue of 
undue complexity, the Commission 
was guided by the detailed state- 
ments of policy expressed by Con- 
gress in § 1 of the act. 49 Stat 803, 
804. 

[7] Petitioners have not in the past 
served any functional purpose in the 
management of their operating sub- 
sidiaries. The subsidiaries of Ameri- 
can and Electric were grouped togeth- 
er for purposes of management on 
geographical lines “irrespective of 
holding company affiliation.” The 
actual management prior to 1935 was 
performed by Bond and Share’s own 
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service section, and after 1935 by 
Ebasco, Bond and Share’s wholly 
owned subsidiary. 

To petitioners’ claim that they have 
served a useful purpose in assembling 
“scattered properties into compact and 
integrated companies” the Commis- 
sion responded that the acquisition 
and combination of operating prop- 
erties has really been done by Bond 
and Share, and that ownership has 
nominally been placed in the subhold- 
ing companies “for the purpose of 
setting public investors to provide the 
money to: (1) reimburse Bond and 
Share, with a profit, for its entire in- 
vestment in groups of assets, while 
leaving Bond and Share in undis- 
turbed dominion of these assets and 
with claims to a portion of their earn- 
ings; and (2) acquire control of the 
greatest possible number of additional 
properties to which Bond and Share’s 
dominion would extend.” (46 PUR 
(NS) at p. 366.) 

Mr. S. R. Inch, then president of 
Bond and Share, testifying before the 
House Committee on Interstate and 
Foreign Commerce, while the act was 
in process of passage, stated that the 
subholding companies “serve no func- 
tions except the very important ones 
of providing the equity money for, 
and the cash needed from time to time 
by their own operating subsidiaries.” 

The Commission, however, pointed 
out that “no substantial amount of 
tisk capital was furnished to the 
operating companies by either the sub- 
holding companies or by Bond and 
Share”; that the investments which 
the subholding companies made in the 
securities of the operating companies 
“were made principally in the process 
of purchasing control of the operat- 


ing companies from those in whom 
this control rested, a process which 
contributed nothing to the treasuries 
of the operating companies”; that it 
has been “the public investors in the 
securities of the subsidiaries of 
American and Electric who have sup- 
plied virtually all the capital that has 
gone into the development of such 
subsidiaries subsequent to their ac- 
quisition by American and Electric, 
just as it had been the public in- 
vestors rather than Bond and Share 
who supplied to American and Elec- 
tric the capital which enabled them to 
acquire such control.” With respect 
to the claim that the subholding com- 
panies have conferred benefit upon 
their subsidiaries by supplying them 
with short-term capital in the form of 
loans, the Commission stated that 
“these loans do not impress us as hav- 
ing conferred any noteworthy bene- 
fit on the operating companies.” 
Further, it found that since 1935 
“American and Electric have made 
loans to subsidiaries in perhaps a 
dozen instances, the amounts involved 
being relatively small and in most 
cases for very short periods. Since 
the subholding companies charged 
from 3 to 6 per cent on loans which 
almost certainly could have been ob- 
tained by the subsidiaries from banks 
for less, it is clear that the transac- 
tions were designed to benefit the sub- 
holding companies rather than the 
subsidiaries and were actually at the 
expense of the subsidiaries.” (46 PUR 
(NS) at pp. 366-371.) Further- 
more, it is not apparent why such loans 
could not just as readily have been 
made by Bond and Share itself. 

In commenting on the impression 
of simplicity and symmetry derived 
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from a glance at the corporate chart 
of the Bond and Share system, the 
Commission pointed out that “each 
of the major corporate units at the 
base of the system itself has a com- 
plex capital structure in which the 
principles of pyramiding and leverage 
are employed in very full measure. 
Upon each such corporate structure 
there is superimposed a holding com- 
pany with a complex structure of its 
own, and in turn, upon this holding 
company there is superimposed still 
another holding company having its 
own unduly complex structure, a high 
degree of pyramiding being employed 
in process of superimposition.” Al- 
though ostensibly the system is com- 
prised of only three levels, neverthe- 
less, the Commission stated, “income 
derived from the basic functions of 
the system, namely the generation and 
sale of electric energy and gas, can- 
not reach the common stockholders of 
the top holding company until it has 
been filtered through seven to four- 
teen classes of securities having prior 
claims to such earnings.” The com- 
plicating effect of this structure is 
described by the Commission as fol- 
lows: 

“This mutiplicity of steps obviously 
in itself creates a formidable problem 
for an investor in the securities of 
Bond and Share or the subholding 
companies seeking to appraise the 
earning power of his securities. The 
problem is, of course, greatly intensi- 
fied by the fact that the system in- 
come does not progress in a straight- 
forward continuous line from step to 
step until the top level is reached, but 
is drawn off and co-mingled at the 
level of the subholding companies 
with income from all the subsidiaries 
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of each of the subholding companies, 
and there diverted to meeting the te. 
quirements of the security structures 
of the subholding companies. In 
the case of three of the five subhold- 
ing companies (American, Electric 
and American & Foreign Power Com- 
pany, Inc.), the corporate structures 
are so ill-balanced that for the last 
ten years dividends on preferred stocks 
have accumulated each year, and these 
accumulated arrearages now constitute 
mountainous barriers athwart the flow 
of system income to the top level. 
“Furthermore, the problem of in- 
come appraisal is acutely complicated 
when viewed from its dynamic rather 
than its static aspects, in appraising 
the effects of changes and shifts of 
income. Where the investor is re- 
quired, as is here the case, to evaluate 
the future earnings prospects of se- 
curities resting near the top of a 
pyramided structure, he is confronted 
with the almost impossible task of 
measuring the magnified impact of in- 
come changes at the lower levels of 
the structure upon those higher in 
the pyramid resulting from the sharp 
leverage factor of hyper-attenuated 
equities. 
“All 


the foregoing factors, of 
course, come into play as well in the 
appraisal of the asset value of the 
securities of Bond and Share and the 
subholding companies and serve to 
complicate the problems of appraisal 
beyond the limits of even the sophis- 


ticated investor.” 
pp. 380, 381.) 
We cannot say that the Commis- 
sion was unwarranted in concluding 
that the corporate structure and con- 
tinued existence of American and 
Electric unduly and unnecessarily 


(46 PUR(NS) at 
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complicate the holding company sys- 
tem of Bond and Share. 

[8, 9] Nor can we say that the 
Commission was unwarranted in find- 
ing that the capital structure and con- 
tinued existence. of petitioners unfair- 
ly and inequitably distribute voting 
power among security holders of the 
Bond and Share system. The Com- 
mission, in reaching this conclusion, 
recited the facts in great detail, rely- 
ing primarily (1) upon a historical 
survey of the steps and methods by 
which the Bond and Share system was 
put together and developed, with at- 
tention to the actual cost to Bond and 
Share and petitioners of investments 
whereby control of vast properties 
was secured, and (2) upon a consid- 
eration of the investments of Bond 
and Share and petitioners compared 
with the total capitalization of peti- 
tioners’ subsidiaries, as appears on the 
companies’ own books. 

As of December 31, 1941, the total 
capitalization (including long-term 
debt and surplus) of American’s sub- 
sidiaries amounted to $729,143,155. 
Bond and Share controls this immense 
pool of capital through ownership of 
common and preferred stock of 
American representing, on the books, 
an interest of only 3.42 per cent in 
the total capitalization of American’s 
subsidiaries. As of December 31, 
1941, the total capitalization (includ- 
ing long-term debt and surplus) of 
Electric’s subsidiaries was $653,981,- 
088. Bond and Share controls this 
immense pool of capital through own- 
ership of common and preferred stock 
of Electric representing, on the books, 
an interest of only 8.72 per cent in the 
total capitalization of Electric’s sub- 
sidiaries. The Commission indicated 
[3] 


that the disproportion would be much 
greater if adjustment were made for 
write-ups and insufficient depreciation 
reserves. 

Petitioners contend that for pur- 
poses of this comparison the bonded 
indebtedness should be excluded from 
the capitalization totals but the Com- 
mission was not obliged to disregard 
this element in determining whether 
holding company control “is exerted 
through disproportionately small in- 
vestment,” § 1(b)(3), 15 USCA 
§ 79a(b) (3), a situation which Con- 
gress has found to be frequently 
productive of various evils. 

[10] At the hearing before the 
examiner American offered certain 
valuation testimony purporting to 
show the present valuation of assets 
and securities. The examiner ex- 
cluded such evidence as irrelevant to 
the pending issues. In its final find- 
ings and opinion the Commission sus- 
tained this ruling of the examiner on 
the ground that valuation testimony 
is inadmissible in an 11(b)(2) pro- 
ceeding of this kind. Petitioners 
claim that this ruling by the Commis- 
sion was error on the ground that the 
Commission’s ultimate findings and 
orders were based in part upon find- 
ings by the Commission as to present 
valuation. We think we should in- 
dulge the presumption that the Com- 
mission and its lawyers would know 
enough not to commit the egregious 
blunder of (1) making a ruling that 
petitioners could not be allowed to 
introduce valuation evidence, and (2) 
in the same document making ultimate 
findings predicated in part upon sub- 
sidiary findings as to valuation. This 
consideration would weigh with us in 
resolving any possible ambiguities that 
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might exist in the Commissions’ find- 
ings. However, from a careful read- 
ing of the findings we do not believe 
that they rest upon subsidiary find- 
ings as to present valuations, or that 
valuation evidence, if introduced, 
would have made any difference in 
the Commission’s findings and con- 
clusions on the pending issues. A 
similar exclusion by the Commission 
of valuation evidence was sustained in 
Commonwealth & Southern Corp. v. 
Securities and Exchange Commission 
(1943) 48 PUR(NS) 72, 134 F(2d) 
747, 754. Such valuation evidence 
may become relevant at a later stage, 
in proceedings under § 11(d) or § 11 
(e). 

[11-13] Accepting, as we have 
done, the Commission’s ultimate stat- 
utory finding “that the corporate 
structures and continued existence of 


American and Electric unduly and un- 


necessarily complicate the holding 
company system of Bond and Share 
and unfairly and inequitably distribute 
voting power among the security hold- 
ers of such system” (46 PUR(NS) 
at p. 385), we next have to consider 
the appropriateness of the remedy se- 
lected by the Commission. The 
companies must take such steps as the 
Commission shall find necessary to 
ensure that the requirements of § 11 
(b) (2) are met as soon as practicable. 
It is not enough that some other 
remedy, suggested by petitioners, 
might accomplish the statutory pur- 
poses in whole or in part. The choice 
of remedy is a matter confided pri- 


marily to the expert judgment of the 
Commission, and in this field the 
courts are quite properly loath to set 
up their own judgment in opposition 
to that of the administrative tribunal. 
Phelps Dodge Corp. v. National La- 
bor Relations Board (1941) 313 US 
177, 194, 85 L ed 1271, 61 S Ct 845, 
133 ALR 1217. In Herzfeld v. Fed- 
eral Trade Commission (1944) 140 F 
(2d) 207, 209, Learned Hand, C. J, 
pointed out that “the Supreme Court 
has as such circumscribed our powers 
to review the decisions of adminis- 
trative tribunals in point of remedy, 
as they have always been circum- 
scribed in the review of facts. Such 
tribunals possess competence in their 
special fields which forbid us to dis- 
turb the measure of relief which they 
think necessary. In_ striking that 
balance between the conflicting inter- 
ests involved which the remedy meas- 
ures, they are for all practical pur- 
poses supreme.” 

Here the Commission has found 
“that to effectuate the statutory re- 
quirements it is necessary that Ameri- 
can and Electric be dissolved.” (46 
PUR(NS) at p. 392.)° There 
can be no doubt that the remedy of 
dissolution will ensure that the cor- 
porate structures and continued exist- 
ence of petitioners will no longer un- 
duly complicate the structure of the 
Bond and Share system nor unfairly 
distribute voting power among the se- 
curity holders of such system. Weare 
unable to say that this choice of 
remedy is so lacking in rational basis 





5 Counsel for the Commission call our at- 
tention to the fact, for what it is worth, that in 
oi answer filed in Electric Bond and Share 

Co vy. Securities and Exchange 6B 
(1938) 303 US 419, 82 L ed 936, PUR 
(NS) 465, 58 S Ct 678, 115 ALR 708 the 
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present petitioners alleged that enforcement 
of § 11 would “leave them with no alternative 
but to dissolve, go out of business, and sacrifice 
their investments for anything that they may 
bring.” 
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as to amount to an arbitrary and 
capricious act outside the broad scope 
of discretion confided to the Commis- 
sion. 

The present litigation is but part of 
a larger proceeding instituted by the 
Commission to deal in accordance with 
the statutory mandates with the whole 
Electric Bond and Share system and 
all of its component parts. We are 
not in a position now to size up the 
whole broad situation, nor do we know 
what the Commission may have in 
mind to do with the many Bond and 
Share problems which will remain 
after the present cases, dealing with 
two of Bond and Share’s subholding 
companies, are disposed of. 

Petitioners argue, somewhat plausi- 
bly, that if their corporate struc- 
ture and continued existence have 
the found effects upon the Bond and 
Share system, the statutory require- 
ments could have been met by sim- 
ply removing them from such system 
without ordering their dissolution; 
and that this could be accomplished 
by an order directing Bond and Share, 
the top holding company, to divest it- 
self of its control over the inter- 
mediate holding companies. But, as 
we have said, the Bond and Share 
system, with which the Commission is 
dealing in its entirety in the proceed- 
ing pending before it embraces all of 
its component parts, including peti- 
tioners and their subsidiaries. The 
severance of the top holding company 
would minimize somewhat the com- 
plexities, but would leave untouched 
certain complexities, and perhaps 
some features of inequitable distribu- 


tion of voting power, in the American 
and Electric components. 

The Commission is not obliged, if 
there is a possible choice of remedy, 
to select the less drastic remedy which 
leaves the subholding companies in 
existence; indeed, § 1(c) of the act 
declares the policy to be “to. provide 
as soon as practicable for the elimina- 
tion of public-utility holding com- 
panies except as otherwise expressly 
provided in this title.” The fact that 
petitioners have themselves the tech- 
nical status of registered holding com- 
panies does not guarantee their sur- 
vival. Running through petitioners’ 
briefs is the thought that the guilt, 
if any, is that of Bond and Share, and 
that it is unreasonable to destroy the 
innocent victims for the sins of the 
real culprit. But American and Elec- 
tric have no independent standing as 
innocent victims. Since the time of 
their creation, as found by the Com- 
mission, they have been merely the 
creatures and instrumentalities of 
Bond and Share, utilized as pyramid- 
ing and leverage devices for the ac- 
complishment of purposes inimical to 
the policy of the act.® 

The Commission considered the 
suggestion that petitioners might be 
left in existence to perform the func- 
tion of holding together integrated 
public utility systems as contemplated 
by § 11(b)(1), and_ observed: 
“There is nothing about the subhold- 
ing companies which makes them 
vehicles for holding together a single 
integrated system in any respect su- 
perior to any other corporate entity, 
and in fact it would seem that a com- 





6 Though the orders under review were di- 
rected to Bond and Share, as well as to Amer- 
can and Electric, Bond and Share filed no 


petition for review, being apparently confident 
that its interests would be fully represented 
by the present petitioners. 
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pany specially formed for this pur- 
pose, with appropriate domicile and 
a charter and by-laws free from the 
complexities found in those of Ameri- 
can and Electric, would be far prefer- 
able.” (46 PUR(NS) at p. 391.) 
As we understand the orders under 
review, it is open to each of the 
petitioners, in submitting plans for 
effectuation of the orders, to pro- 
pose a reorganization along these lines 
looking toward the creation of a new 
holding company. 

Petitioners raise a number of con- 
stitutional points, which are now in 
order to be considered. 

[14, 15] It is contended that § 11 
is beyond the power of Congress 
under the commerce clause. How- 


ever, § 11(b)(1) was held valid 
against such attack in North Ameri- 
can Co. v. Securities and Exchange 


Commission (1943) 47 PUR(NS) 
6, 133 F(2d) 148, 153, cert. granted 
(1943) 318 US 750, 87 L ed 1126, 
63 S Ct 764. And § 11(b)(2) was 
upheld against such attack in Com- 
monwealth & Southern Corp. v. Se- 
curities and Exchange Commission, 
supra, 134 F(2d) at p. 752, followed 
in Central & S. W. Utilities Co. v. 
Securities and Exchange Commission 
(1943) 78 US App DC —, 50 PUR 
_ (NS) 293, 136 F(2d) 273. To the 
same effect see In Re Community 
Power & Light Co. (1940) 35 PUR 
(NS) 135, 33 F Supp 901. Peti- 
tioners have not sustained the rather 
heavy burden, which is theirs, of per- 
suading us to create a conflict with 
these cases by holding otherwise. 
Resolving in favor of constitutionality 
any doubts that might exist, we 
think it sufficiently appears from the 
53 PUR(NS) 


act as a whole that § 11 is tied in 
with the commerce power. 

True enough, § 11(b) (2) contains 
no reference to interstate commerce. 
It applies to “each registered holding 
company, and each subsidiary com- 
pany thereof.” Petitioners argue 
that the act is defective in that it con- 
tains no provision that the Commis- 
sion must find “that the particular 
companies to which it applies § 11] 
(b)(2) are actually engaged in, or 
do affect, interstate commerce, and 
that the changes in distribution of vot- 
ing power and corporate structure di- 
rected by the SEC affect interstate 
commerce.” 

Bond and Share and _ petitioners 
were obliged to register under § 5, 15 
USCA § 79e, because otherwise, as 
provided in § 4(a), 15 USCA § 7% 
(a), they could not have continued 
to use the instrumentalities of inter- 
state commerce directly or through 
their subsidiaries in the operation of 
their business. Electric Bond & Share 
Co. v. Securities and Exchange Com- 
mission (1938) 303 US 419, 82 L ed 
936, 22 PUR(NS) 465, 58 S Ct 678, 
115 ALR 105. As Judge Swan said 
in North American Co. v. Securities 
and Exchange Commission, supra, 133 
F(2d) at p. 153: “Section 3 provides 
administrative procedure by which a 
holding company can obtain exemp- 
tion from any provision of the act, if 
it and its subsidiaries are predominant- 
ly intrastate in character.” The provi- 
sion of the act referred to is as fol- 
lows: 

“Section 3. (a) The Commission, 
by rules and regulations upon its own 
motion, or by order upon application, 
shall exempt any holding company and 
every subsidiary company thereof as 
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such, from any provision or provisions 
of this title, unless and except in so far 
as it finds the exemption detrimental 
to the public interest or the interest of 
investors or consumers, if— 

“(1) such holding company, and 
every subsidiary company thereof 
which is a public-utility company from 
which such holding company derives 
directly or indirectly, any material part 
of its income, are predominantly intra- 
state in character and carry on their 
business substantially in a single state 
in which such holding company and 
every such subsidiary company thereof 
are organized ; a 

In interpreting and applying its 
power of exemption under this sec- 
tion, the Commission has been guided 
by the provision in § l(c), reading: 

“ it is hereby declared to 
be the policy of this title, in accord- 
ance with which policy all the provi- 
sions of this title shall be interpreted, 
to meet the problems and eliminate 
the evils as enumerated in this section, 
connected with public utility holding 
companies which are engaged in inter- 
state commerce or in activities which 
directly affect or burden interstate 
commerce.”’ 

Thus it has ruled that an exemption 
otherwise allowable should not be 
denied under the “unless and except” 
clause of § 3(a), unless the exemp- 
tion would be detrimental to the in- 
terests of the public or of investors 
or consumers “by reason of any activi- 
ties of the applicant or of any such 
subsidiary company in interstate com- 
merce, or directly affecting or burden- 
ing interstate commerce. Re Long 
Island Lighting Co. (1936) 1 SEC 
345, 346. This interpretation by the 
Commission is entitled to great weight 


and should be accepted by the courts. 
United States v. American Trucking 
Assos. (1940) 310 US 534, 549, 84 
L ed 1345, 35 PUR(NS) 486, 60 S 
Ct 1059; Securities and Exchange 
Commission v. Associated Gas & E. 
Co. (1938) 26 PUR(NS) 399, 99 
F(2d) 795, 798. 

Furthermore, whatever might be 
the objection to applying § 11(b) to 
a holding company whose activities 
are less clearly related to interstate 
commerce, there is no doubt that the 
present petitioners, and their parent 
company “are engaged in activities 
which bring them within the ambit 
of congressional authority.” Electric 
Bond & Share Co. v. Securities and 
Exchange Commission, supra, 303 US 
at p. 431. Petitioners “are engaged 
in transactions of interstate com- 
merce. That they conduct such trans- 
actions through the instrumentality of 
subsidiaries cannot avail to remove 
them from the reach of the Federal 
power.” 303 US at p. 440. Peti- 
tioners occupy a “highly important 
relation to interstate commerce and 
the national economy, . . .” 303 
US at p. 441. Under § 32, 15 USCA 
§ 792-6, if the application of § 11 
to any person or circumstances should 
be held invalid, the application of such 
section “‘to persons or circumstances 
other than those as to which it is held 
invalid shall not be affected thereby.” 

It was not necessary for the Com- 
mission to find that the existing com- 
plexities of structure and inequitable 
distribution of voting power were 
adversely affecting interstate com- 
merce in this particular case. Con- 
gress has found in § 1 that these evils 
often materially affect the interstate 
commerce in which the holding com- 
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panies engage. There was ample 
basis for such finding in the reports 
of the Federal Trade Commission and 
of the committees of Congress which 
formed the basis of the legislation. 
Cf. Ecker v. Western P. R. Corp. 
(1943) 318 US 448, 474, 87 L ed 
892, 63 S Ct 692. The following 
statement in the opinion by Judge 
Maris in Commonwealth & South- 
ern Corp. v. Securities and Exchange 
Commission (1943) 48 PUR(NS) 
72, 81, 134 F(2d) 747, 753, is per- 
tinent at this point: 

“Congress having thus incorporat- 
ed its conclusion in the act itself it is 
not for this court to make an inde- 
pendent study of the economic data 
upon which the legislative conclusion 
was based. In view of its factual 
conclusion Congress was acting well 
within its constitutional power to 


strike at the evil by any means which 
seemed to it to be appropriate and 


desirable. It follows, likewise, that 
it is not open for us to consider 
whether the complications of cor- 
porate structure which the Commis- 
sion found to exist in Common- 
wealth’s Case do actually adversely 
affect interstate commerce. Since 
Congress has found that such com- 
plications have adversely affected in- 
terstate commerce in many cases it is 
clearly within its power of policing 
that commerce to require the elimina- 
tion of such complications in all 
cases.” 

The concluding proposition from 
the opinion just quoted is well sup- 
ported by decisions in analgous situa- 
tions. See Stafford v. Wallace 
(1922) 258 US 495, 520, 66 L ed 
735, 42 S Ct 397; Chicago Board of 
Trade v. Olsen (1923) 262 US 1, 
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40, 67 L ed 839, 43 S Ct 470; Nation- 
al Labor Relations Board v. Jones & 
L. Steel Corp. (1937) 301 US 1, 43, 
81 L ed 893, 57 S Ct 615, 108 ALR 
1352; Consolidated Edison Co. of 
New York v. National Labor Rela- 
tions Board (1938) 305 US 197, 221, 
83 L ed 126, 26 PUR(NS) 161, 595 
Ct 206. 


[16] Petitioners argue that what- 
ever may be the extent of the power 
to regulate the practices of public 
utility holding companies, the orders 
of the Commission now under review 
are invalid on the ground that the 
Federal government has no_ power, 
through any agency, to decree the 
dissolution of a state-created corpora- 
tion. Lillard v. Lonergan (1934) 
72 F(2d) 865, 870, cert. denied 
(1934) 293 US 615, 79 L ed 704, 
55 S Ct 147. But the orders in ques- 
tion do not purport of their own force 
to dissolve the petitioners. In effect, 
the orders require petitioners to sub- 
mit plans for complete liquidation, the 
realization of which will be accom- 
plished pursuant to § 11(d) or § 11 
(e) of the act; and when this is done, 
dissolution will follow under state law 
as a matter of course. The Federal 
power here exercised by the Com- 
mission is similar to that exercised 
by the courts under the antitrust acts. 
In Northern Securities Co. v. United 
States (1904) 193 US 197, 48 L ed 
679, 24 S Ct 436, the court asserted 
its power to “make any order neces- 
sary to bring about the dissolution or 
suppression of an illegal combination 
that restrains interstate commerce” 
(p. 346). The decree in that case 
left the corporation no alternative but 
complete liquidation (pp. 355, 356). 
In Continental Insurance Co. v. Unit: 
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ed States (1922) 259 US 156, 66 L 
ed 871, 42 S Ct 540, the court pro- 
ceeded even more directly to effec- 
tuate a dissolution. See pp. 163, 167. 
See also United States v. American 
Tobacco Co. (1911) 221 US 106, 187, 
55 L ed 663, 31 S Ct 632. Petition- 
ers would have felt no happier about 
the present orders, if instead of speak- 
ing in terms of dissolution the orders 
and directed petitioners to submit 
plans looking toward the complete 
divestment by petitioners of their 
holdings in their subsidiary com- 
panies. In Commonwealth & South- 
ern Corp. v. Securities and Exchange 
Commission, the court said (48 PUR 
(NS) at p. 80, 134 F(2d) at pp. 752, 
733): 

“It may be conceded, as Common- 
wealth, urges, that the right to exist 
as a corporation, the power to own 


and vote stock in subsidiary companies, 
the right to issue stock having desig- 
nated preferences, priorities, voting 
power and other rights, and the right to 
retire or redeem securities are all local 
matters, normally regulated by the laws 


of the state. It does not follow that 
Congress is restricted in the exercise of 
the commerce power because any or all 
of these rights are affected thereby. 
That is the fundamental weakness of 
Commonwealth’s contention that if 
§ 11(b) (2) is construed so as to per- 
mit an order which deals solely with 
the corporate structure of the holding 
company and the rights of the stock- 
holders among themselves it is uncon- 
stitutional because outside the power 
conferred by the commerce clause. 
Such a contention takes entirely too 
narrow a view of the extent of the 
power conferred upon Congress by the 
commerce clause, for it is well settled 
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that activities which are in themselves 
intrastate may be regulated by Con- 
gress if they affect interstate com- 
merce.” 

See, also, Morawetz, The Power of 
Congress to Enact Incorporation Laws 
and to Regulate Corporations (1913) 
26 Harv. L. Rev. 667, 680, 681. 

[17] The contention is made that 
“compulsory involuntary reorganiza- 
tion can only take place through the 
exercise of the bankruptcy power,” 
and that Congress cannot under the 
bankruptcy power compel the involun- 
tary reorganization of solvent corpo- 
rations. But the premise is not well 
founded, as the antitrust cases demon- 
strate. Section 11(b)(2) rests upon 
the commerce power, not the bankrupt- 
cy power. 

[18, 19] Section 11(b) (2) as here 
applied does not amount to a taking of 
the private property of petitioners and 
their security holders for public use 
without just compensation, in violation 
of the Fifth Amendment. Petitioners 
claim that the orders will result in tak- 
ing their right to exist under their cor- 
porate franchises and the valuable 
property inhering in their organization 
and financing at great cost, Also, it is 
urged, the orders take from petitioners 
their right to retain their investments 
and from the stockholders their right 
to retain their indirect interest in such 
investments through the subholding 
companies. Reliance is placed upon 
Louisville Joint Stock Land Bank v. 
Radford (1935) 295 US 555, 79 L 
ed 1593, 55 S Ct 854, 97 ALR 1106, 
holding that Congress may not under 
the bankruptcy power take without 
compensation the substantive property 
rights of mortgagees for the benefit of 
farmer-mortgagors. 
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We do not think that the Radford 
Case is controlling here. Not every 
curtailment or impairment of existing 
rights, nor every incidental business 
loss, resulting from regulatory legisla- 
tion, is a “taking’’ in the constitutional 
sense. See Hamilton v. Kentucky Dis- 
tilleries & W. Co. (1919) 251 US 146, 
157, 158, 64 L ed 194, 40 S Ct 106; 
Mugler v. Kansas (1887) 123 US 623, 
668, 31 L ed 205, 8 S Ct 273; Block 
v. Hirsh (1921) 256 US 135, 155- 
157, 65 L ed 865, 41 S Ct 458, 16 
ALR 165. In § 19 of the Banking 
Act of 1933, 48 Stat 186-188, a hold- 
ing company is forbidden to exercise 
its previously acquired property right 
to vote its shares of stock in a national 
bank unless a permit is first obtained 
from the Federal Reserve Board; and 
one of the conditions of obtaining such 
a permit is that the holding company 


must agree to divest itself within five 
years of any interest in any company 
engaged in the flotation or underwrit- 


ing of securities. Cf. Section 11 of 
the Panama Canal Act of August 24, 
1912, 37 Stat 566; Lehigh Valley R. 
Co. v. United States (1916) 234 Fed 
682, affirmed (1917) 243 US 412, 61 
L ed 819, 37 S Ct 397. Cf. also para- 
graph (11) of § 5 of the Interstate 
Commerce Act, as amended by the 
Emergency Transportation Act of 
1933, 48 Stat 219, and comment in 
H. Rep. No. 213 (73d Cong. 1st Sess. ) 
p. 14. The court in the Northern Se- 
curities Case, supra, apparently looking 
through the corporate fiction and rec- 
ognizing the stockholders of the hold- 
ing company as the actual owners of 
the stock of the subsidiary companies, 
said (193 US at pp. 357, 358): 
“The decree, if executed, will destroy, 
not the property interests of the orig- 
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inal stockholders of the constituent 
companies, but the power of the hold- 
ing corporation as the instrument of 
an illegal combination of which it was 
the master spirit, to do that which, if 
done, would restrain interstate and in- 
ternational commerce.” 

Petitioners’ argument, if sound, 
would invalidate the whole of § 11 
(b). There could be no order under 
§ 11(b)(1) for divestment of scat- 
tered holdings. Even the elimination 
of a third or fourth holding company 
tier could not be effectuated under the 
mandatory provisions of § 11(b) (2). 
It would indeed be a bit ironical if the 
decision of Brandeis, J., in the Rad- 
ford Case were held to debar Congress 
from requiring the reorganization and 
simplification of interstate holding 
company systems so as to eliminate 
therefrom features likely to be produc- 
tive of future consequences harmful to 
interstate commerce. We attribute no 
such effect to the Radford Case. In 
North American Co. v. Securities and 
Exchange Commission (1943) 47 
PUR(NS) 6, 14, 133 F(2d) 148, 
154, the court said: 

“Compelling the holding company to 
dispose of its securities is not the same 
as condemning private property for 
public use without paying just com- 
pensation. Under § 11(c) the peti- 
tioner is given a year within which to 
comply with the order and may on 
proper showing obtain an additional 
period not exceeding one year. If di- 
vestment can be effected by distribution 
in kind, there may be no loss in values. 
If, as petitioner contends, such dis- 
tribution will be impossible and a liqui- 
dation by sale becomes necessary, the 
process may be painful to its common 
stockholders, but we cannot say that 
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the remedy selected by Congress is so 
unreasonable, arbitrary, or capricious 
as to constitute taking property with- 
out due process.” 

In its broad aspect, § 11(b)(2) as 
here applied in the exercise of the com- 
merce power does not constitute a 
deprivation of property without due 
process of law. In view of the findings 
by Congress, and by the Commission 
in this case, the remedy selected can- 
not be said to be unreasonable or capri- 
cious. It bears “a real and substantial 
relation to the objects sought to be at- 
tained,” namely, the protection of in- 
terstate commerce from various fu- 
ture harmful effects which may be an- 
ticipated as likely to grow from the 
undue complexities and inequitable dis- 
tribution of voting power in the hold- 
ing company systems. As the court 
recognized in Nebbia v. New York 
(1934) 291 US 502, 527, 78 L ed 
940, 2 PUR(NS) 337, 54 S Ct 505, 
89 ALR 1469, the Constitution “does 
not guarantee the unrestricted privi- 
lege to engage in a business or to con- 
duct it as one pleases. Certain kinds 
of business may be prohibited ; and the 
tight to conduct a business, or to pur- 
sue a calling, may be conditioned.” 

[20] There is the further argument 
that the proceedings before the Com- 
mission violated the due process clause 
because the security holders were not 
given notice of the proceedings and 
were not permitted to vote on the 
changes to be effected under § 11(b) 
(2). But the orders under review are 
directed only to the corporations, which 
are the named respondents, and we do 
not perceive that the stockholders are 
any more indispensable parties here 
than they are in equity proceedings 


against corporations under the anti- 
trust acts. Furthermore, the Commis- 
sion here published in the Federal Reg- 
ister notice of a public hearing of the 
§ 11(b)(2) proceedings, directed not 
only to the named corporate respond- 
ents but also “to all other persons, in- 
cluding the security holders and con- 
sumers of the said respondents” who 
were invited to file applications for in- 
tervention on or before a certain date. 
As to the absence of a vote by the se- 
curity holders, certainly such a vote is 
inappropriate at the stage where the 
Commission is seeking to determine, 
under § 11(b) (2), whether it is neces- 
sary to discontinue the existence of the 
subholding companies in order to en- 
sure that the structure of the Bond 
and Share system shall not be unduly 
complicated and that the voting power 
shall not be inequitably distributed 


among the security holders of such sys- 


tem. In Commonwealth & Southern 
Corp. v. Securities and Exchange 
Commission (1943) 48 PUR(NS) 
72, 81, 134 F(2d) 747, 753, the court 
had this to say as to the rights of the 
stockholders in an 11(b) (2) proceed- 
ing: 

“Tt is suggested by Commonwealth 
that the order is also in violation of the 
Fifth Amendment with respect to its 
stockholders since it directs an altera- 
tion in their rights without their con- 
sent and without their having been 
heard. But without granting its valid- 
ity we think that this point is prema- 
ture. The order now under review, as 
we have pointed out, is primarily de- 
signed to enable Commonwealth to 
comply with the mandate of the law 
by obtaining the voluntary codpera- 
tion of its stockholders. If they do 
thus codperate and adopt a plan which 
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complies with the Commission’s order 
obviously no question of want of due 
process can arise. On the other hand 
if a voluntary readjustment cannot be 
consummated and it becomes necessary 
to make application to a district court 
for the enforcement under §§ 11(d) 
or 11(e) of a plan proposed by the 
Commission or the company the stock- 
holders will have an opportunity to as- 
sert in the district court any objections, 
including want of due process, which 
they may have to the plan presented in 
so far as it affects their rights.” 

[21] Section 11(b)(2) as here ap- 
plied is not an “ex post facto law” in 
violation of the prohibition of Art. I, 
§ 9 of the Constitution. It is imma- 
terial that the structures of the holding 
company systems may have been built 
up by means which were lawful prior 
to the passage of the Public Utility Act 
of 1935. Section 11(b)(2) does not 
seek to punish anyone for past acts, 
lawful when done. It merely seeks, 
for the future, to eliminate factors in 
the structures of holding company sys- 
tems likely to be productive of harm to 
interstate commerce. In United States 
v. Trans-Missouri Freight Asso. 
(1897) 166 US 290, 342, 41 L ed 
1007, 17 S Ct 540, an antitrust case, 
the court rejected a similar argument 
on the ex post facto point. 


[22] Finally, petitioners argue at 
considerable length that § 11(b)(2) 
constitutes an unconstitutional delega- 
tion by Congress of legislative power 
to the Commission because it fails to 
set forth adequate standards for the 
Commission’s guidance. Since the de- 
cisions in Panama Refining Co. v. 
Ryan (1935) 293 US 388, 79 L ed 
446, 55 S Ct 241, and Schechter Poul- 
53 PUR(NS) 


try Corp. v. United States (1935) 295 
US 495, 79 L ed 1570, 55 S Ct 837, 
97 ALR 947, counsel have hopefully 
advanced the delegation argument in 
many cases, without much success, 
See, for instance, Mulford v. Smith 
(1939) 307 US 38, 83 L ed 1092, 
59 S Ct 648; United States v. Rock 
Royal Co-operative (1939) 307 US 
533, 83 L ed 1446, 59 S Ct 993; Sun- 
shine Anthracite Coal Co. v. Adkins 
(1940) 310 US 381, 84 L ed 1263, 
60 S Ct 907; Opp Cotton Mills vy, 
Administrator of Wage & Hour Divi- 
sion (1941) 312 US 126, 85 L ed 624, 
61 S Ct 524; Federal Security Admin- 
istrator v. Quaker Oats Co. (1943) 
318 US 218, 87 L ed 724, 63 S Ct 
589; National Broadcasting Co. vy. 
United States (1943) 319 US 190, 
87 L ed 1344, 49 PUR(NS) 470, 63 
S Ct 997; Hirabayashi v. United 
States (1943) 320 US 81, 87 L ed 
1774, 63 S Ct 1375. We think it clear 
that the standards in § 11(b)(2), 
though expressed in general terms, 
taken in conjunction with the declara- 
tion of policy contained in § 1 and the 
description of the abuses which Con- 
gress sought to eliminate, satisfy the 
constitutional requirements, and af- 
ford an adequate guide to the admin- 
istrative agency. It was so held in 
Commonwealth & Southern Corp. v. 
Securities and Exchange Commission, 
supra. It may be said here as the 
court said in Sunshine Anthracite Coal 
Co. v. Adkins, supra, 310 US at p. 
398, that “in the hands of experts the 
criteria which Congress has supplied 
are wholly adequate for carrying out 
the general policy and purpose of the 
act. To require more would be to in- 
sist on a degree of exactitude which 
not only lacks legal necessity but which 
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does not comport with the require- Decree will be entered affirming the 
ments of the administrative process.” orders of the Commission. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Northern States Power Company 


2-U-1895 
January 15, 1944 


PPLICATION for investigation of company duties relating to 
hot-water heating service and for approval of rules govern- 
ing extension and limitation of service; service rules disapproved. 


Public utilities, § 44 — Test of status — Submission to regulation. 


1. That a company furnishing hot-water heating service has always sub- 
jected itself to Commission regulation, has filed rates and annual reports 
with the Commission as required by the Public Utility Law, and has re- 
quested Commission approval of rules governing the conduct of its busi- 
ness, is indicative of its public utility status, p. 47. 


Service, § 121 — Duty to serve — Extent of obligation. 
2. A public utility owes a duty of service which at least is as broad as its 
undertaking of service and must serve all customers who may demand the 
service and agree to take it under reasonable rules and conditions within 
the limits of such undertaking, p. 47. 

Service, § 118 — Duty to serve — Extent of obligation — Use of streets. 
3. A public utility which has been authorized to use and occupy public 
streets owes a duty to serve the members of the public in whose behalf the 
authority was granted, p. 47. 

Discrimination, § 206 — Service rules and regulations. 
4. Proposed rules whereby a heating utility seeks to limit its duty of service 
to existing customers, except where in its judgment and discretion addi- 
tional load may be acquired without jeopardy to existing customers or with- 
out incurring any obligation to repair, extend, rebuild, or replace existing 
plant, are unlawful and discriminatory, p. 48. 

Service, § 117 — Duty to serve — Scope of duty to serve. 
5. A company furnishing hot-water heating service must serve all persons 
who own or occupy property abutting upon the streets and alleys in which 
the company’s mains are laid, p. 48. 

(PETERSON, Commissioner, concurs in separate opinion.) 
¥ 
By the Commission: On April 10, general investigation and determina- 
1943, the Northern States Power tion of the conditions, duties, and 
Company filed an application “for a facilities of the said Northern States 
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Power Company with reference to 
the furnishing of hot-water heating 
service at La Crosse, Wisconsin, and 
for approval of extension rules and 
limitation of service herein proposed.” 

Pursuant to the company’s applica- 
tion the Commission on April 16th 
issued a notice of investigation and 
hearing. 


APPEARANCES: Bailey Ramsdell, 
Attorney, Eau Claire, and John C. 
Bunge, Attorney, La Crosse, for 
Northern States Power Company; 
Philip H. Porter, Attorney, Madison, 
for E. W. Murphy and Arthur T. 
Holmes, La Crosse; Arthur T. 
Holmes, La Crosse, and Miss Julia 
Hackner, La Crosse, in their own be- 
half; H. T. Ferguson, Staff Counsel, 
and H. J. O’Leary, Chief, Rates and 
Research Department, of the Com- 
mission staff. 


Briefs have been filed on behalf of 
the company and Messrs. Holmes and 
Murphy. 

The proposed rules for which the 
company seeks our approval are as 
follows: 

1. No additional service shall be 
taken on in the area east of Seventh 
street. 

2. Additional service may be taken 
on in the area west of Seventh street, 
provided connection can be made to 
existing mains and the pressure dif- 
ferential at the point of connection is 
sufficient to permit adequate service 
without impairing service already be- 
ing rendered. 


3. The company shall in no in- 
stance be required to furnish service 
beyond that which can be supplied ad- 
equately with the present plant and 
distribution system, and without re- 
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placing and rebuilding any part of the 
same. 

4. The company may require from 
applicants a reasonable advance pay- 
ment or deposit to guarantee retention 
of the service applied for for a peri- 
od of at least five years. 

Opinion 

The evidence in this proceeding 
shows that the Northern States Pow- 
er Company, as successor in interest to 
several predecessor companies, is 
operating a central hot-water heating 
system under an indeterminate _per- 
mit in the city of La Crosse. Said in- 
determinate permit arises from the 
surrender in 1908 by La Crosse Gas & 
Electric Company of a limited-term 
franchise granted in 1887 to its prede- 
cessor Edison Light & Power Com- 
pany by the city of La Crosse. The 
franchise which was introduced in ev- 
idence, and under which the system is 
operated, does not in any way restrict 
the area of the privilege granted with- 
in the city of La Crosse. 

The hot-water heating system was 
initially constructed in 1899. The dis- 
tribution system consists of slightly 
over 10 miles of mains and laterals 
extending from the source of supply 
at Second and Jay streets in an easter- 
ly direction as far as Fifteenth street, 
a distance of approximately 6,200 
feet. Hot water for the system is sup- 
plied from the company’s Edison elec- 
tric generating plant, the principal 
source of heat being steam exhausted 
from the electric generating turbines. 

As of December 31, 1942, the com- 
pany served 169 residential customers 
and 133 commercial customers by 
means of 277 service connections to 
its mains and laterals. Service is ob- 
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tained by extracting the heat from hot 
water circulated through the custom- 
ers’ radiator systems. Such circula- 
tion of water is forced by means of 
pumps located at the central plant. 
The water is heated at the central 
plant to a temperature of about 203° 
F, and is then pumped into the feed 
mains at an initial pressure of approx- 
imately 60 pounds. After circulating 
through the customer’s radiator sys- 
tem the water enters return mains and 
is sent back to the plant which it en- 
ters at a pressure of approximately 6 
pounds. The circulation of water 
within the system is dependent upon 
the maintenance of a differential in 
pressure between the feed and return 
mains which are equal in size. 

Friction losses in the mains tends to 
reduce the pressure in the feed mains 
as the distance from the plant in- 
creases. Likewise, a drop in pressure 
is suffered by the circulation of water 
through any customer’s radiator sys- 
tem. A drop in water temperature is 
also experienced as the distance from 
the central plant increases due to 
losses in the mains so that a customer 
located at a considerable distance from 
the plant requires a greater volume of 
water for the same amount of heat 
than one located nearer the source of 
supply. The foregoing physical char- 
acteristics constitute a definite limita- 
tion upon the maximum amount of 
service which can be furnished by a 
central hot-water heating system of a 
given design. The physical capacity 
of such a system can be expanded by 
one or more of the following means: 
(1) increasing the size of the feed and 
return mains, (2) increasing the 
quantity of hot water available, (3) 
increasing the initial pressure differ- 


ential at the plant or along the distri- 
bution system, and (4) increasing the 
temperature of the water. 

In support of its application, the 
company presented evidence that the 
amount of radiation required by con- 
nected customers uses up practically 
the entire capacity of the present 
plant. In particular, the company has 
presented testimony purporting to 
show that the differential in pressure 
at the eastern extremity of the system 
is so low as to preclude the possibility 
of connecting additional customers 
east of Seventh street. To further 
substantiate the necessity for the pro- 
posed rules, the company submitted 
data to show the additional invest- 
ment which would be required if it 
became necessary to serve a 25 per 
cent increase in radiation. One wit- 
ness testified that an additional in- 
vestment of $510,000 would be re- 
quired, of which about $190,000 
would be allocable to the electric util- 
ity. Another witness offered by the 
company testified that an additional 
investment of $218,712 would be re- 
quired, all of which would be directly 
assignable to the heating system. 

A witness for the objectors testified 
that some additional customers could 
be served near the eastern extremity 
of the system by the installation of a 
booster pump at a cost of about 
$1,500. He also testified that by the 
expenditure of a relatively small 
amount of money, the company would 
be able to take on additional custom- 
ers. 

After a careful review of the vo- 
luminous technical evidence, we ar- 
rive at the following general conclu- 
sions relative to the present physical 
capacity of the hot-water heating sys- 
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tem and the possibility of serving ad- 
ditional customers. 

1. The system is not properly de- 
signed to furnish adequate and satis- 
factory service to all of the area adja- 
cent to the present mains and laterals. 
However, whatever may be the faults 
in design, responsibility for such en- 
gineering mistakes lies wholly with 
the applicant’s predecessors. Shortly 
after the original plant was construct- 
ed the mains were voluntarily extend- 
ed east from the point of original 
termination, and this extension has 
added greatly to the difficulties en- 
countered in furnishing satisfactory 
service. Despite such difficulties of 
service, the company has continued to 
serve customers as far east as 
Fifteenth street, although it has fol- 
lowed a policy of discouraging the ad- 
dition of new customers to the point 


of an outright refusal of service. Tes- 
timony of company witnesses verifies 
the conclusion that if no customers 
were served east of Seventh street, the 
system could furnish adequate service 
in the area west of that point with 
little or no additional investment. 


2. The company has followed a 
program of permitting the system 
and the service to deteriorate with the 
passage of time. Many of the mains 
and laterals are from twenty-eight to 
forty years old, practically at the end 
of their useful life. The interior of 
some of the mains has become pitted 
and encrusted, thereby decreasing 
their carrying capacity and increasing 
the friction against the flow of water. 
In addition, some of the mains are un- 
coated and were installed in wooden 
ducts. These mains have suffered ex- 
terior corrosion and have become 
weakened. It is apparent that the 
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maintenance policy followed by the 
company for many years has been one 
devoted principally to providing mere- 
ly a continuation of the service to ex- 
isting customers, the amount and 
quality of which is determined by the 
gradual deteriorating condition of its 
plant and facilities. There has been 
little effort devoted toward maintain- 
ing the system in such condition that 
its service capacity would be approxi- 
mately equivalent to its capacity when 
new. 

3. The company’s estimates of the 
investment required to serve a 25 per 
cent increase in radiation do not fur- 
nish a reliable basis for passing judg- 
ment upon the reasonableness or ne- 
cessity for the proposed rules. The 
record shows that there are now out- © 
standing 16 applications for service 
which it is estimated would result in 
an increase of approximately 5 per 
cent in required radiation. An in- 
crease of 25 per cent in radiation re- 
quirements would require approxi- 
mately 70 new customers. No ev- 
idence has been offered which would 
suppport the conjecture that such an 
increase in service requirements might 
take place. 

4. It appears that the rates charged 
by the company approach the level of 
costs obtained by heating with oil and 
coal. The basic rate is 24 cents per 
season per square foot of radiation 
required. Exhibit 2 in Docket 2-U- 
1895 is a tabulation showing the 
1942-1943 customer billing and room 
count. Company witnesses testified 
that in a number of instances the bill- 
ings shown would be about equivalent 
to the fuel cost of heating by oil. 
Prior to 1940 the basic rate had been 
19 cents per square foot of required 
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radiation for a number of years. 
Furthermore, prior to 1940 customer 
radiation requirements had not been 
kept up to date and had been com- 
puted on the basis of an obsolete 
formula. The operation of the heat- 
ing system at a loss for many years 
was due, in part at least, to the inade- 
quacy of the rates charged for service. 

With the foregoing conclusions in 
mind as to the character of the physi- 
cal plant and past operations, we turn 
to consideration of the necessity for 
and the reasonableness of the proposed 
rules. Considerable testimony and 
argument on brief have been offered 
by the company bearing upon the na- 
ture and extent of its undertaking of 
service. It is contended that the un- 


dertaking of service is limited to the 
capacity of existing facilities and that 
pursuant to such undertaking, the 


company should have the right either 
to refuse or to accept applications for 
service, depending upon whether serv- 
ice can be rendered at the specific loca- 
tion without enlargement or replace- 
ment of plant and without detriment 
to the service of existing customers. 

[1] Counsel for applicant in its 
brief contends that under the doctrine 
of Cawker v. Meyer (1911) 147 
Wis 320, 133 NW 157, 37 LRA(NS) 
510, it is not a public utility because 
the original predecessor company did 
not undertake to furnish service 
which might prove to be beyond the 
capacity of its plant. The franchises 
under which the applicant and its pred- 
ecessors have rendered service and the 
acts of both applicant and its predeces- 
sors refute any such claim. Its pred- 
ecessor accepted a franchise from the 
city of La Crosse and, pursuant to 
that franchise, constructed a distribu- 
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tion system within a limited area of 
the city. That franchise was later 
surrendered for an indeterminate per- 
mit. Originally the demand for serv- 
ice was such as could be furnished by 
the use of exhaust steam from the 
Edison electric plant. However, the 
record shows that for the past ten 
years, applicant has had to rely upon 
live steam for approximately 10 per 
cent of the heating load. Further- 
more, the applicant or its predecessors 
did not limit service to those custom- 
ers who originally took service but ex- 
tended its system, took on increased 
loads from existing or previously 
served customers, and, prior to 1922, 
added some new customers. Al- 
though not conclusive in itself but 
indicative of the intention of the ap- 
plicant, it is significant that it has al- 
ways subjected itself to regulation, 
has filed rates and annual reports with 
the Commission as required by the 
public utility law, and is now before 
us requesting approval of rules gov- 
erning the conduct of its business. 
If the applicant is not furnishing hot- 
water heating service in La Crosse as 
a public utility, it should not be before 
this Commission with its rules and, in 
any event, we would be without au- 
thority to act in the premises. We 
proceed with consideration of the sub- 
ject matter on the basis that applicant 
is operating as a hot-water heating 
utility in the city of La Crosse. 

[2,3] As a public utility the appli- 
cant owes a duty of service which at 
least is as broad as its undertaking 
of service. Within such undertaking 
the status of a public utility imposes a 
duty upon the applicant to serve all 
customers who may demand the serv- 
ice and agree to take it under reason- 
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able rules and conditions. The course 
of conduct pursued by the applicant 
and its predecessors leads to the 
inescapable conclusion that the duty 
of service extends at least to those 
premises which abut upon the streets 
and alleys in which the applicant has 
installed its mains and laterals. Fur- 
thermore, it is implicit that the utility 
as the recipient of the privilege of 
using and occupying streets belonging 
to the public of La Crosse, owes a 
duty to serve the members of the pub- 
lic in whose behalf the privilege was 
granted. 

[4] The proposed rules would per- 
mit the applicant not only to continue 
its existing service for an indefinite 
period in the area east of Seventh 
street, but during the same period 
would permit it to deny service to 
any other person in the same area, 


even though his premises may abut 
upon the street where mains are laid, 
and his next-door neighbor may be en- 


joying applicant’s service. Likewise, 
under the proposed rules the applicant 
would be permitted to grant or with- 
hold service within the area west of 
Seventh street where it is presently 
serving; the determination of whether 
such additional service shall or shall 
not be given resting upon whether 
service can be supplied with existing 
facilities, and without undue expense 
or inconvenience to applicant, or with- 
out detriment to existing service. 
Also, under the proposed rules the ap- 
plicant seeks to limit its service obliga- 
tion to customers to that which can be 
provided adequately with its present 
plant and distribution system, and 
without repairing, replacing, or re- 
building any part of the system. 

In short, by its proposed rules, the 


applicant seeks to limit its duty of 
service to existing customers, except 
that where in its judgment and dis- 
cretion additional load may be ac- 
quired without jeopardy to existing 
customers or without incurring any 
obligation to repair, extend, rebuild, 
or replace existing plant. 

We do not see how such rules 
could be approved as either reasonable 
or lawful. We think that, if approved, 
they would be violative of the provi- 
sions of § 196.03, Statutes, which 
provides that “every public utility is 
required to furnish reasonably ade- 
quate facilities.” The purpose of the 
proposed rules is repugnant to the 
fundamental principle applicable to 
utilities as public service corporations, 
that their obligation of service is owed 
and applies to all alike. The proposed 
rules would permit the company to 
pick and choose which of its potential 
customers would receive service and 
which would not receive service, 
thereby constituting unjust discrimi- 
nation. 

The evidence adduced in this pro- 
ceeding as to the physical condition 
of the plant, the character of its opera- 
tions, and its past history does not 
support the necessity for such rules. 
We do not mean to say that the plant 
can be extended without limit or be 
operated at a profit under substan- 
tially different load conditions. Those 
matters are not properly at issue in 
these proceedings, but would be prop- 
erly before the Commission if the 
company were seeking to abandon all 
or a part of its facilities pursuant to 
the provisions of § 196.81, Statutes. 

[5] We see no escape from the con- 
clusion that the undertaking or obliga- 
tion of service of this utility includes, 
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at least, service to all persons who own 
or occupy property abutting upon the 
streets and alleys in which applicant’s 
mains are laid. This is contrary to 
a previous holding of the Commission 
in the so-called “bowling alley case” 
affecting the service obligations of 
this utility (Docket U-2719, decided 
July 13, 1922, 26 Wis RCR 843). 
However, we are of the opinion that 
the decision in that case was in error. 
We know of no way in which appli- 
cant can deny service to any one of 
those persons so long as it chooses to 
give service to the others. To hold 
otherwise would be to fly in the face 
of legal requirements which we are at 
no more liberty to ignore than the ap- 
plicant itself. 

The Commission finds: 

1. That the Northern States Pow- 
er Company owns and operates prop- 
erty for the furnishing of heat to the 
public in the city of La Crosse, under 
and pursuant to an indeterminate per- 
mit resulting from a duly surrendered 
franchise granted to one of its pred- 
ecessors in interest. 

2. That the Northern States Pow- 
er Company, operating as a public 
heating utility in the city of La Crosse, 
owes a duty of service which extends 
at least to all persons who own or oc- 
cupy property abutting upon the 
streets or alleys in which applicant’s 
mains are laid. 

3. That the rules proposed by the 
applicant prescribing and defining the 
proposed limitation upon the obliga- 
tion of service of said Northern States 
Power Company as a public utility 
for the furnishing of heat to the pub- 
lic in La Crosse, if permitted to be 
effective, would be unreasonable and 
unjustly discriminatory. 

[4] 


PETERSON, Chairman, concurring: 
Central heating utilities, such as the 
one here involved, are by their very 
nature limited to the number of cus- 
tomers that they can serve efficiently. 
With its present plant the instant 
utility has just about reached that 
saturation point. 

It is the duty of a public utility 
to furnish “reasonably adequate facili- 
ties.” Testimony herein substantiates 
the belief that by the expenditure of 
approximately $1,500 the company 
can install a booster pump which will 
enable it to serve additional customers. 
Certainly it cannot be successfully ad- 
vanced that the company has not held 
itself out to serve all of the premises 
to which its laterals extend. I am 
convinced that by the efficient main- 
tenance of its present plant, plus the 
installation of the booster pump above 
referred to, the company can efficiently 
serve all premises to which its laterals 
extend, whether present customers or 
not, and may be able to serve some 
additional customers. The furnishing 
of reasonably adequate facilities re- 
quires this. 

It is with that portion of the major- 
ity opinion which states that the com- 
pany’ obligation of service “includes, 
at least, service to all persons who own 
or occupy property abutting upon the 
streets and alleys in which applicant’s 
mains are laid,” (italics supplied) 
that I disagree. The Commission 
properly finds that “The system is not 
properly designed to furnish adequate 
and satisfactory service to all of the 
area adjacent to the present mains and 
laterals.” 

This places the company and the 
present customers in an anomalous 
situation. The company is told that it 
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must serve everyone in the area, even 
after a finding that it is physically im- 
possible for it to do so with its present 
plant. Does this then mean that, to 
place itself in a position where it is 
complying with the law, the company 
must reconstruct its entire plant and 
system? I cannot believe so, as not 
only is this type of utility becoming 
obsolete, but the cost would be pro- 
hibitive. 

The majority opinion intimates that 
if the company cannot fulfil its ob- 
ligations to serve all present and pro- 
spective customers adjacent to its 
mains and laterals, then surcease might 
be had in an abandonment proceed- 
ings. I assume this means abandon- 
ment of all service east of Seventh 
street. I cannot agree with this. 
East of Seventh street there are at 
present approximately seventy custom- 


ers, being in excess of 40 per cent 
of the company’s present residential 


customers. The company wants to 
and can continue to serve them. The 
customers want the service. I cannot 
believe that a practical and pragmat- 
ical solution of the existing problem 
requires this Commission to insist 
that these customers can no longer 
have that service simply because the 


company cannot place itself in a posi- 
tion where it can serve all potential 
customers. It may be argued that 
such solution constitutes a strict and 
literal interpretation of a utility’s duty, 
but, under the circumstances, good 
judgment should outweigh this pos- 
sible interpretation, so as not to im- 
pose this unnecessary and grave (it 
might reasonably cost the seventy 
heating customers from 20 to 30 
thousands of dollars to change their 
heating systems in case of abandon- 
ment) hardship on the customers east 
of Seventh street. 

If so strict an interpretation of this 
utility’s obligation to serve is to be 
enforced, then it is well to bear in 
mind that the company’s privilege un- 
der the indeterminate permit is to 
serve the entire city of La Crosse. 
This, however, brings up a question 
that it is unnecessary to decide here. 
I merely cite it to call attention to fu- 
ture problems that might arise in the 
event of a demand for service by one 
not adjacent to the present line. 

For the above reasons, I concur in 
the conclusion that the proposed rules 
should not be accepted for filing, but 
cannot concur in the above-referred-to 
parts of the opinion. 
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BROWN v. ILLINOIS IOWA POWER CO. 


PPEAL from judgment for plaintiff in action to enjoin public 
A utility company from discontinuing service to plaintiff ; re- 
versed and remanded, with directions. 


Payment, § 48 — Service denial to enforce — Insolvency of utility company — 


Creditor customer. 


1. The insolvency of a public utility company indebted to a particular cus- 
tomer on a charge not connected with the utility service does not preclude 
the company’s right to discontinue service to such customer for nonpay- 


ment of his bill, p. 54. 


Payment, § 45 — Service denial to enforce —- Disputed bills. 

2. A complaint alleging that a public utility company was indebted to a 
customer for legal fees in excess of the amount the customer owed the 
utility company, that the company had added 2 per cent to bills not paid in 
ten days, causing a dispute as to the amount of the bills, and that the com- 
pany was threatening to shut off service to the customer, does not preclude 
service denial to enforce payment of the bills on the ground that there is a 
bona fide dispute as to the correctness of the bills rendered, p. 54. 


Payment, § 48 — Service denial to enforce — Counterclaims. 
3. The Civil Practice Act provision relating to counterclaims does not au- 
thorize a customer of a public utility company, in maintaining an action 
against the company for services rendered, to anticipate a counterclaim 
for utility service furnished the customer, and thus preclude service denial to 
enforce payment until a final accounting is had, p. 55. 


APPEARANCES: LeForgee, Samuels 
& Miller, of Decatur, and D. R. Kind- 
er, of Litchfield, for appellant; Her- 
bert W. Dey, of Hillsboro, and J. D. 
Wilson, of Nokomis, for appellee. 


Dapy, P.J.: This is an appeal by 
defendant from an order granting a 
temporary injunction. 

On August 8, 1942, the plaintiff, in- 
dividually and as surviving partner of 
a law firm, filed in the circuit court of 
Montgomery county a complaint con- 
sisting of five counts. Four of the 
counts were at law and are immaterial 
to the present issue. 

Count five was in equity and was the 
only count on which the injunction 
was based. Such count, so far as is 
material, alleged that at the time of 
the commencement of the suit defend- 
ant was afid for several years prior 


thereto had been a public utility cor- 
poration furnishing gas and electric 
service to plaintiff at three places 
owned by him or in which he had an 
interest, namely, his residence, an of- 
fice building, and an apartment build- 
ing; that plaintiff promptly paid all 
bills rendered for such service to his 
home prior to September 1, 1940, and 
to such other two properties prior to 
October 1, 1940; that on September 1, 
1940, defendant owed plaintiff “in ex- 
cess of $10,000” for legal services ren- 
dered, which defendant had refused to 
pay, and that thereupon plaintiff 
“rightfully” refused to pay any and all 
bills rendered by defendant for gas and 
electric service at such three places, and 
that “the amount due and owing to the 
defendant from the plaintiff is still 
greatly in excess of the amount owed 
by the plaintiff to the defendant for 
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electricity and gas service’; that de- 
fendant had wrongfully threatened to 
discontinue such service; that defend- 
ant had ample current and gas to ren- 
der such service; that there was no 
other public utility authorized to ren- 
der such service; that plaintiff had no 
means of generating electricity or pro- 
ducing gas; and that if defendant car- 
ried out such threats plaintiff would 
suffer irreparable injury and would 
have no remedy at law. 

Such count prayed that inasmuch as 
the matter was urgent and did not per- 
mit of notice for a preliminary injunc- 
tion, a temporary order issue enjoin- 
ing defendant from discontinuing such 
service until the court should other- 
wise order, and until an accounting 
might be had, and that upon a hearing 
the injunction be made permanent. 

On December 21, 1942, plaintiff 
amended his complaint by adding an 
allegation that on February 1, 1935, 
the plaintiff was licensed to practice 
law. Such amendment also, to use the 
language of the amendment, “reversed 
the word ‘to’ and the word ‘from’ 
where they first followed the words” 
appearing above “at such three places.” 

On March 3, 1943, plaintiff further 
amended his complaint by adding the 
words “at defendant’s request’ after 
the words “in excess of $10,000 for 
legal service rendered.” 

On March 31, 1943, the plaintiff 
filed his third amendment alleging that 
the defendant on March 3, 1943, was 
and still is insolvent, and therefore un- 
able to pay its common creditors, 

Said amendment further alleged that 
the defendant had charged the plain- 
tiff and rendered to him a bill for elec- 
tric service at his residence since Sep- 
tember 1, 1940, by which it had 
53 PUR(NS) 


charged to him 2 per cent of the 
amount of each and every bill for fail- 
ure to pay the same within ten days 
after the period for which the bill was 
rendered, and that defendant had ren- 
dered to plaintiff a bill for electric and 
gas service at said two other places so 
owned by plaintiff, by which it had 
charged to plaintiff 2 per cent of the 
amount of each and every bill so. ren- 
dered for failure to pay the same with- 
in ten days after the period for which 
the bill was rendered ; that the defend- 
ant at the time each and every bill was 
so rendered was indebted to plaintiff 
in a sum greatly in excess of each and 
every bill so rendered, including all 
prior bills rendered, including such 2 
per cent, and that the said charges so 
made by defendant of such additional 
2 per cent had given rise to a dispute 
between the plaintiff and the defendant 
as to the correct sum, if any, which 
plaintiff owed defendant for electric 
and gas service. 

On August 8, 1942, on motion of 
plaintiff, a temporary writ of injunc- 
tion was issued restraining defendant 
from discontinuing such service until 
such time as the court should direct, 
and until an accounting might be had, 
or until the court should make other 
order to the contrary. 

On September 21, 1942, the defend- 
ant filed its motion to disolve such 
temporary injunction. 

On March 3, 1943, on motion of the 
plaintiff an order was entered ordering 
that the order of August 8, 1942, be 
vacated as to any moneys due from 
plaintiff to defendant for gas and elec- 
tric service from and after March 3, 
1943, and ordering that such injunc- 
tion remain in full force and effect as 
to all charges for gas and electric serv- 
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ice furnished by defendant to plaintiff 
accruing prior to March 3, 1943. 
Thereupon such order ordered that the 
motion of the defendant to dissolve 
the injunction granted and issued on 
August 8, 1942, be denied. 

The defendant has brought this ap- 
peal to review the order of the trial 
court denying defendant’s motion to 
dissolve such temporary injunction. 

The three amendments to count five 
were allowed over the objection of the 
defendant, and defendant contends 
that the sufficiency of its motion to dis- 
solve should not be affected by the 
amendments. We do not consider it 
necessary to discuss such question for 
it is our opinion that count five, both as 
originally filed, and as amended, did 
not state facts which would justify the 
issuance of such injunction. 

Only three Illinois cases have been 
called to our attention in which we find 


discussed the question of the right of 
a public utility to shut off service be- 


cause of nonpayment of service 
charges. 

In Barry v. Commonwealth Edison 
Co. (1940) 374 Ill 473, 476, 37 PUR 
(NS) 24, 26, 29 NE(2d) 1014, 1016, 
the court said: “As a general rule a 
public utility furnishing water, gas 
or electricity to the public may adopt 
and enforce as a reasonable regulation 
that such service to the customer may 
be shut off from one who has defaulted 
in payment therefor. Steele v. Clinton 
Electric Light & P. Co. (1937) 123 
Conn 180, 19 PUR(NS) 483, 193 
Atl 613, 112 ALR 232, annotation. 
An exception to this rule, however, 
is to be observed where there is a bona 
fide dispute either as to the customer’s 
liability or as to the correctness of the 
bill rendered. The right to discontinue 


service cannot be exercised so as to 
coerce the customer into paying a bill 
which is unjust or which the customer 
in good faith, and with show of rea- 
son, disputes. Otherwise the utility, in 
effect, would pass judgment upon its 
own case.” 

In Hiller v. Pinckneyville (1933) 
269 Ill App 53, 54, it appears that a 
physician conducted a hospital, the wa- 
ter supply for which was procured 
from the city. The physician rendered 
service to three city employees and 
made a charge of $25 therefor against 
the city. The physician refused to pay 
for water unless the city would credit 
him with the $25, and for this reason 
the city thereupon shut off the water. 
Thereupon the physician obtained a 
mandatory injunction. A motion of 
the defendant to dissolve was denied. 
On appeal the appellate court reversed 
such order of the trial court and in so 
doing said: ‘The law is well settled 
that a city will not be permitted to 
force the payment of a separate and 
distinct claim by shutting off the water 
or to litigate such a claim in a suit for 
injunction. That being true, appellee 
cannot litigate in this case the merits 
of his claim for medical services. If 
he thinks he has a valid claim he must 
sue at law.” 

In Barrell v. Lake Forest Water 
Co. (1915) 191 Ill App 269 (which 
is an abstract decision), the court held 
that a public service corporation may 
shut off water for nonpayment of a 
bill if there is no overcharge. 

In Barrett v. Broad River Power 
Co. (1928) 146 SC 85, 106, 143 SE 
650, 657, the reasons for the rule are 
well stated. The court there said: 
“The denial of the usual power of a 
public service company to cut off its 
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patron’s supply of water or electricity, 
when there is a bona fide dispute as to 
the amount due for the service fur- 
nished, is founded upon the principle 
that the patron is not to be penalized, 
oppressed, or coerced because he 
asserts his rights as a_ citizen 
to dispute, in good faith, a bill 
of the company. It is not based 
upon the other idea that the consumer 
has the right to require a continuance 
of the service when accounts therefor 
are not questioned, until there is a set- 
tlement of some other account or de- 
mand that the consumer may have, or 
claim to have, against the company, 
other than one with reference to the 
service bills. If the latter principle 


were the foundation of the rule in re- 
spect to the mutual rights of the par- 
ties as to a continuation of the supply 
of water and electricity, impecunious 


and advantage-seeking individuals 
could, by the asertion of almost any 
kind of demand against a public serv- 
ice company, require it to continue al- 
most indefinitely to supply them with 
either water or electric current.” See, 
also, Steele v. Clinton Electric Light 
& P. Co. supra. 

[1] The allegation of count five, as 
amended, that the defendant ‘on 
March 3, 1943, was and still is insol- 
vent,” is a mere conclusion and states 
no facts on which the conclusion is 
based. However, if insolvency were 
well pleaded, so as to be admitted by 
the motion to dissolve, no authority is 
cited indicating that, and we can see 
no reason why, an insolvent utility cor- 
poration, indebted to a particular cus- 
tomer on a charge not connected with 
a service charge, should, in effect, be 
required to furnish continued service 
to such customer although the latter 
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is in default and refuses to pay a bona 
fide claim for service already fur. 
nished him. 


[2] Obviously the main purpose of 
the last amendment was to attempt to 
show that there was a bona fide dispute 
either as to the plaintiff’s liability or 
as to the correctness of the bills ren. 
dered by the defendant. By such 
amendment the plaintiff does not show 
or even allege that any bill, excluding 
or including the 2 per cent, was incor- 
rect or unjust. The only allegation as 
to any dispute is that the “charges 

. of 2 per cent had given rise to a 
dispute.” The complaint does not state 
the amount of all or of any unpaid 
service charges, including or excluding 
the 2 per cent. While the complaint 
does not state any facts from which it 
can be determined what such 2 per cent 
would amount to, the affidavit of plain- 
tiff, filed in support of his motion for 
leave to file the last amendment, states 
that the defendant “owes and is” in- 
debted to plaintiff ‘more than $7,500,” 
and that the “defendant claims that the 
plaintiff owes the defendant 
less than $1,500 for electric and gas 
service,’ and further states that while 
defendant at all times in question has 
owed plaintiff sums in excess of such 
service charges, yet defendant has 
charged plaintiff an additional two per 
cent of each bill because of failure of 
plaintiff to pay same within ten days 
after rendition, and that this charge 
of 2 per cent has given rise to a dispute 
as to the correct sum, if any, which 
plaintiff owes for such service. From 
these statements in such affidavit, and 
from the allegation in the amendment 
that the “charges of 2 per cent 
have given rise to a dispute,” it would 
seem to follow that the only disputed 
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charge, if any, is 2 per cent of $1,500, 
which would be $30. The effect of the 
injunction was to not only restrain the 
defendant from discontinuing service 
because of the nonpayment of the 2 per 
cent item amounting to not more than 
$30, which is not alleged to be unrea- 
sonable or unjust, but also to restrain 
defendant from discontinuing service 
because of the nonpayment of bona 
fide undisputed service charges which 
had accrued over a period of nearly 
two years immediately preceding the 
fling of the complaint—although the 
complaint made no tender of payment 
of such undisputed service charges, and 
although defendant had the right to 
discontinue service for nonpayment of 
bona fide undisputed service charges. 
[3] The three Illinois cases above 
referred to were decided prior to the 
adoption of our Civil Practice Act, 
Chap 110, § 162, Rev Stats, Par 1 of 
§ 38 of such act provides that “any de- 
mand by one or more defendants 
against one or more plaintiffs, ; 
whether in the nature of setoff, re- 


coupment, crossbill in equity or other- 
wise, and whether in tort or contract, 
for liquidated or unliquidated dam- 
ages, or for other relief, may be plead- 
ed as a cross-demand in any action, and 
when so pleaded shall be called a coun- 
terclaim.” Plaintiff contends that by 
this section he has the right to antici- 
pate a counterclaim of defendant, and 
thus have continued service from de- 
fendant until a final accounting is had. 
We see no force to this contention. 

For the reasons indicated, it is our 
opinion that the trial court erred in 
denying the motion of defendant to 
dissolve the injunction so issued on 
August 8, 1942. 

The order of the circuit court so 
entered on March 3, 1943, is therefore 
reversed, and this cause is ordered re- 
manded to the circuit court with di- 
rections to that court to dissolve such 
injunction, and for further proceed- 
ings consistent with this opinion. 

Reversed and remanded, with direc- 
tions. 





VERMONT SUPREME COURT. FRANKLIN 


Otis ‘A. Hall et al. 


Village of Suecven et al. 


No. 579 
— Vt —, 35 A(2d) 381 
January 4, 1944 


uit by customer of municipal water and electric plant to re- 
S strain discontinuance of service and for other relief ; decree 
overruling demurrer affirmed and cause remanded. 
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Rates, § 214 — Contract obligation. 


1. Refusal by a municipal plant to continue service under promulgated and 
published rates, offered to and accepted by a customer, until those rates are 
changed as authorized by law would constitute a breach of contract, p. 58, 

Municipal plants, § 2 — Proprietary status. 
2. A municipal corporation, in acquiring and operating a public utility, acts 
in its private or proprietary, as distinguished from its public or governmen- 
tal, capacity, p. 58 

Injunction, § 32 — To prevent service discontinuance — Water. 
3. Injunction is the proper remedy to prevent the shutting off of water 
service to a householder who denies in good faith either his liability or the 
amount of the charge, although an action at law would lie for damages, 
since irreparable injury to convenience and health might be caused by dis- 
continuance, p. 58. 

Service, § 126 — Duty of municipal plant. 
4, The fact that a public service system is owned by a municipal corporation 
does not affect the rule that there must be no unjust discrimination and 
that the commodity must be furnished to each and every citizen or resident 
who needs the commodity sold or the service given, p. 58. 

Rates, § 252 — Schedules — Deviation. 
5. Rates which have been lawfully fixed must be adhered to, and neither 
higher nor lower rates may be charged than those specified, p. 58. 

Injunction, § 32 — To prevent service discontinuance — Effect of Commission 

regulation. 


6. Injunction is the proper remedy to restrain the wrongful shutting off of 
electric service which a municipal plant is under contract to furnish, since 
the shutting off of the supply would cause irreparable injury and a remedy 
that might be had on application to the Commission is not adequate, p. 59. 


Injunction, § 41 — Scope of equity powers — Prevention of overcharges — Serv- 
ice denial — Accounting and reparations. 


7. A court of equity which has acquired jurisdiction to prevent service 
discontinuance by a municipal plant, because of a dispute over charges, 
may properly restrain the municipality from collecting or attempting to 
collect charges in excess of legal rates and from shutting off service for 
failure to pay such charges, and it may also order an accounting and render 
a decree for repayment of overcharges made, p. 59. 


¥ 


APPEARANCES: P. L. Shangraw, defendant village which they occupy 
of St. Albans, for plaintiffs; Sylvester asa residence. The defendant village, 
& Ready, of St. Albans, for defendant. hereinafter termed the defendant, is 

Before Moulton, C. J., and Sher- engaged in the generation, sale, and 
burne, Buttles, Sturtevant, and Jef- distribution of electric power and cur- 
fords, JJ. rent and since January 1, 1936, has 

published and had on file with the Pub- 

BuTt_es, J.: The plaintiffs in this lic Service Commission a_ certain 
bill in chancery allege that they are the schedule of rates charged for such cur- 
owners of a single family house in the rent and service, as applied to resi- 
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dences. The defendant is also engaged 
in the sale and distribution of water 
and water service for residence and 
domestic purposes and since Jan. 1, 
1936, it has had on file, published and 
in effect a fixed schedule of charges 
for such water and water service. 
During the period referred to in the 
complaint it is alleged that the defend- 
ant, from time to time, has charged the 
plaintiffs rates much in excess of the 
rates so scheduled both for electric 
current and for water furnished to 
their residence. It is further alleged 
that on May 14, 1942, the defendant 
fled with the Public Service Commis- 
sion an amendment to its electric rate 
schedule which would require the 
plaintiffs to provide a meter, thereby 
increasing the cost of electric service 
tothem. It is claimed that this amend- 
ment is invalid because the defendant 
failed to give thirty days notice and to 


comply in other respects with PL 
§ 6100. It is alleged that the defend- 
ant, in order to enforce compliance 
with its demands, has threatened to 
shut off the water and electricity from 
the plaintiffs’ residence and has in fact 
at different times shut off the elec- 


tricity therefrom. It is alleged that 
relief in a court of equity is required 
to prevent a multiplicity of suits and 
irreparable injury to the plaintiffs. 
An injunction is sought restraining 
the defendant from collecting charges 
in excess of its scheduled rates or at- 
tempting to enforce compliance with 
the alleged illegal amendment above 
referred to. An accounting is also 
prayed for with a decree for repay- 
ment of any money found to have been 
wrongfully extorted by the defendant 
from the plaintiffs. There is a fur- 
ther prayer that the court take cog- 


nizance of the matters set forth in the 
complaint, try and determine all issues 
presented and make such suitable and 
proper orders and decrees as may ap- 
pear just and proper. There is also a 
prayer for general relief. 

The defendant demurred to the com- 
plaint upon the grounds, in brief, that 
the plaintiffs have a complete and ade- 
quate remedy at law upon the facts 
stated, either through proceedings be- 
fore the Public Service Commission or 
otherwise; that the charges assessed 
for water and water service are whol- 
ly matters sounding in a contractual 
relation between the plaintiffs and de- 
fendant of which a court of chancery 
is without jurisdiction; and that the 
court of chancery is without jurisdic- 
tion to order the refund of any al- 
leged overcharges for electric current 
until the Public Service Commission 
shall have found that the charges made 
were not in accordance with the de- 
fendant’s posted and published sched- 
ules of rates. The demurrer was over- 
ruled pro forma and the cause passed 
to this court upon the defendant’s ex- 
ception before final judgment in ac- 
cordance with the statute. 

The charter of the village of Swan- 
ton (No. 252 of the Acts of 1888, 
§ 32) provides that: “Said village 
shall have the power to provide a sup- 
ply of water for the protection of the 
village against fire and for other pur- 
poses and to regulate the use of, and 
rates for, the same. And to light the 
streets of said village by electric lights 
or otherwise as said village may elect.” 
Later amendments to the charter con- 
firm the right to regulate the rates to 
be charged for water. By § 1 of No. 
280 of the acts of 1908 it is provided 
that: “Said village shall have the 
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power to furnish water, elec- 
tric lights, and electric power to parties 
residing within or without the corpo- 
rate limits of the village on such terms 
and subject to such regulations as may 
be agreed upon between the contract- 
ing parties.” 

The effect of PL §§ 6084 and 6085 
is to give the Public Service Commis- 
sion general supervision of all compa- 
nies, including municipalities, engaged 
in the manufacture, distribution, or 
sale of gas or electricity directly to the 
public or to be ultimately used by the 
public for lighting, heating, or power, 
and also of companies, other than mu- 
nicipalities, engaged in the collecting, 
sale, and distribution of water for do- 
mestic purposes or fire protection pur- 
poses. This difference between the 
defendant’s water service and its elec- 
tric service, as we shall see, does not 
affect the questions here involved. 

[1] The promulgation and publica- 
tion of rates for water service and for 
electricity constituted offers to furnish 
such services to all eligible persons who 
might apply therefor. It appears that 
the plaintiffs accepted the offers and 
thereby entered into continuing con- 
tracts with the defendant by which the 
latter was bound to furnish those serv- 
ices to the plaintiffs as long as they 
complied with the conditions of the 
contracts, and at the stipulated rates 
until those rates should be changed in 
the manner in which the defendant 
might be authorized by law to change 
them. But the complaint alleges that 
the schedules referred to were “the 
only rate schedules, charges, rates, 
rules, and regulations as to charges in 
force” during the period in question. 
The facts alleged, if proved, clearly 
indicate breaches of the contracts. 
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[2] In acquiring and operating any 
kind of a public utility, a municipal 
corporation acts in its private or pro- 
prietary as distinguished from its pub- 
lic or governmental capacity since the 
furnishing of water or lights to its in- 
habitants is in no sense.a governmental 
function. Valcour v. Morrisville 
(1932) 104 Vt 119, 131, 158 Atl 83. 

[3-5] While an action at law would 
lie for damages caused by the unwar- 
ranted shutting off of a householder’s 
water supply it is apparent that irrep- 
arable injury to convenience and 
health might well be caused thereby, 
An injunction is the proper remedy to 
prevent the shutting off of the water 
in cases where the consumer denies in 
good faith either his liability or the 
amount of the charge. 27 RCL 1457; 
Carter v. Suburban Water Co. (1917) 
131 Md 91, 101 Atl 771, LRA1918A 
764, 765; Gordon & Ferguson v. Dor- 
an (1907) 100 Minn 343, 111 NW 
272, 8 LRA(NS) 1049, 1053; Note, 
31 LRA(NS) 302. The duty to its 
customers of a public utility engaged 
in the distribution of electricity does 
not differ from the duty of a public 
utility engaged in supplying water. 
The fact that a public service system 
is owned by a municipal corporation 
does not affect the rule that there must 
be no unjust discrimination and that 
the commodity must be furnished to 
each and every citizen or resident who 
needs the commodity sold or the serv- 
ice given. McQuillan, Municipal 
Corps. 3591, § 1697. After rates for 
electricity have been lawfully fixed by 
statute, ordinance, order of a commis- 
sion or filed schedules they must be 
adhered to ; and neither higher nor low- 
er rates may be charged than those 
specified. 29 CJS Electricity, § 29; 
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Mapleton v. Iowa Pub. Service Co, 
209 Iowa 400, PUR1929B 359, 223 
NW 476, 68 ALR 993. 

[6] An injunction will ordinarily 
be granted to prevent a public service 
corporation, or other corporation or 
individual, from wrongfully shutting 
off light which such corporation is un- 
der contract to furnish, on the theory 
that the remedy at law is inadequate, 
and that the shutting off the supply 
would cause irreparable injury. 32 
CJ 225 Injunctions, § 349; Mobile 
Electric Co. v. Mobile (1918) 201 Ala 
607, 79 So 39, LRA1918F 667, 671; 
People’s Nat. Gas Co. v. American 
Nat. Gas Co. (1912) 233 Pa 569, 82 
Atl 935; Sewickly Borough School 
Dist. v. Ohio Valley Gas Co. (1893) 
154 Pa 539, 25 Atl 868. 

A legal remedy in order to be ade- 
quate in the sense involved in deter- 
mining the jurisdiction of equity must 
be “as practical and as efficient to the 
ends of justice and its prompt adminis- 
tration as the remedy in equity.” 
Bourke v. Olcott Water Co. (1911) 
84 Vt 121, 124, 78 A 715, 716, 33 
LRA(NS) 1015, Ann Cas 1912D 
108; West Rutland v. Rutland R. 
Light & P. Co. (1925) 98 Vt 379, 
382, 127 Atl 883. A remedy that might 
be had by these plaintiffs on applica- 
tion to the Public Service Commission 
is not considered adequate since the 
case presented is one that demands pre- 
ventive relief. West Rutland v. Rut- 
land R, Light & P. Co. supra. In that 
case it is said at p. 383 of 98 Vt at 
p. 884 of 127 Atl: “The allegations 
of the bill show that irreparable in- 
jury was threatened, and that imme- 


diate relief was essential. This en- 
titled the plaintiffs to relief by way of 
injunction. It is manifest that the 
Public Service Commission cannot 
grant this relief.” 

[7] Itisa well-recognized principle 
that equity jurisdiction having right- 
fully attached on one ground, it should 
be made effective for the purposes: of 
complete relief. Holton v. Hassam 
(1920) 94 Vt 324, 328, 111 Atl 389; 
Van Dyke v. Cole (1908) 81 Vt 379, 
391, 70 Atl 593, 1103; Deerfield Lum- 
ber Co. v. Lyman (1915) 89 Vt 201, 
208, 94 Atl 837. 


This principle would warrant the 
court of chancery, upon proof of the 
necessary facts, in restraining the de- 
fendant from henceforth collecting or 
attempting to collect from the plaintiffs 
charges for water or electricity in ex- 
cess of its regularly established and 
published rates therefor, and from 
shutting off or discontinuing the plain- 
tiffs’ supply of water or electricity be- 
cause of failure to pay such excessive 
charges. 

The court would also be warranted, 
upon a proper showing, in granting 
the plaintiffs’ prayer for an accounting 
and in rendering a decree for repay- 
ment of overcharges found to have 
been made. Whether the amendment 
requiring the plaintiffs to furnish a 
meter was made in accordance with 
provisions of the statute, and, if not, 
whether it constituted an unwarranted 
overcharge is a matter for the consid- 
eration of the trial court. 

Decree overruling defendant’s de- 
murrer affirmed and cause remanded. 
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CONNECTICUT PUBLIC UTILITIES COMMISSION 


Re The Southern New England 
Telephone Company et al. 


Docket No. 7415 
February 10, 1944 


ITATION to show cause why Commission should not require 
t; telephone company to refund increase in revenues received 
as result of rate reductions and changes in division of revenues 

with long-distance company; citation terminated. 


Rates, § 143 — Cost of service — Adequate service — Wartime conditions. 
A telephone company should not be required to decrease its intrastate toll 
rates by making a refund of an increased share in toll revenues which it 
has received and is receiving following the revision of a contract with a 
long-distance company, where, because of increased costs, the indicated 
rate of return is not excessive, in view of the obligation to provide ade- 
quate service and the difficulties of doing so under wartime conditions. 


By the Commission: The follow- 
ing Citation, dated October 7, 1943, 
was served by registered mail on The 
Southern New England Telephone 
Company : 

“Docket No. 7415 [Title of proceeding 
omitted. } 


“Citation 


“To The Southern New England Tele- 
phone Company 
New Haven, Connecticut : 

“It appearing from Federal Com- 
munications Commission’s Docket No. 
6468 and a letter of your company to 
the Commission, dated October 2, 
1943, that the revenues of The South- 
ern New England Telephone Company 
will be increased approximately $928,- 
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000 on an annual basis as the result of 
rate reductions initiated by the Federal 
Communications Commission with the 
American Telephone and Telegraph 
Company and the changes in the meth- 
ods of the division of revenues from 
business handled jointly by the Long 
Lines Department of that company, 
the Associated Bell Telephone Compa- 
nies and other connecting carriers ; 
“You are hereby ordered to appear 
before the Commission at its office in 
Hartford, on Thursday, October 14, 
1943, at eleven o’clock in the forenoon, 
and there show cause why the Commis- 
sion should not require your company 
to refund to its customers the increase 
in revenues received by your company 





RE THE SOUTHERN NEW ENGLAND TELEPHONE CO. 


as a result of these rate reductions and 
changes in division of revenues. 
‘Dated at Hartford, October 7, 
1943. 
“Per order 
“PuBLic UTILITIES COMMISSION 
“By (s) R. C. Schneider 
“Its Secretary” 


The hearing was thereafter post- 
poned by the Commission from Octo- 
ber 14, 1943, to November 4, 1943, 
notice thereof being given to interested 
parties and by legal notice in newspa- 
pers having a circulation in Hartford, 
New Haven, Bridgeport, Stamford, 
Waterbury, and New London. At 
said time and place The Southern New 
England Company appeared by its 
counsel, president, and general auditor. 
There were no other appearances. 

This citation results from the agree- 
ment effected by the Federal Communi- 
cations Commission with the American 
Telephone and Telegraph Company 
(FCC Docket 6468) to increase the 
share of participating telephone com- 
panies in the rates and revenues of the 
Long Lines Department of that com- 
pany. 

The effect of that agreement upon 
The Southern New England Telephone 
Company was to increase the revenues 
to that company approximately $600,- 
000 for the year 1943 under an amend- 
ment to the contract between The 
Southern New England Telephone 
Company and the American Telephone 
and Telegraph Company. The in- 
crease in revenues on an annual basis 
by this adjustment is expected to ap- 
proximate $939,000. 

The Southern New England Tele- 
phone Company presented in detail its 


total revenues and expenses, including 
all taxes, for the year 1943 and in pros- 
pect for the year 1944. It appears 
from this testimony that the total op- 
erating revenues of the company for 
the year 1943, including the adjust- 
ment with the American Telephone and 
Telegraph Company, referred to above, 
amounted to $29,539,000 or an in- 
crease of $3,476,000 compared with 
the year 1942. The principal source 
of the increase was in toll service. 
The company’s total expenses for the 
year 1943, including all taxes, amount- 
ed to $26,994,000, an increase of about 
$3,554,000 over the year 1942. In this 
increase the Federal income tax, 
amounting to $3,899,000 for the year 
1943, showed an increase of $929,000 
over 1942. The increase in operating 
expenses was thus nearly $100,000 
more than the increase in operating 
revenues so that the earnings per share 
for the year 1943 were somewhat less 
than for 1942, namely, $6.36 per share 
in 1943, compared with $6.56 per share 
in 1942. The net operating income for 
the year 1943, which is after taxes, 
and which is a measure of the earnings 
of the investors in the company, was 
$3,645,000 for the year 1943 compar- 
ing with $3,680,000 for the year 1942. 
This net operating income applied to 
the total telephone plant installed at the 
end of 1943, plus working capital, less 
the company’s depreciation reserve, or 
net investment of the company, afford- 
ed a rate of return of 4.65 per cent or 
approximately the same as for the year 
1942. The rate of return so indicated 
appears to have been declining slowly 
since 1928 in which year it was 7.99 
per cent. 


Operating revenues for the year 
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1944 are estimated at $29,961,000, or 
an increase of about $422,000 over 
revenues for 1943. The total operat- 
ing expenses for the year 1944 are es- 
timated at $27,623,000, or an increase 
of $629,000 over 1943. This increase 
is due largely to an increase in wages 
paid employees. The estimate for 
Federal income taxes for the year 1944 
is $3,139,000. The earnings are thus 
expected to decline to $95.85 per share 
for 1944 and the return on the net in- 
vestment is expected to decline to 4.4 
per cent. 

If the revenues of the company for 
the year 1943 had been reduced on an 
annual basis $939,000, representing the 
elimination of the adjustment effected 
with the American Telephone and Tel- 
egraph Company as a result of the Fed- 
eral Communications Commission’s 
proceeding, the rate of return on the 
net investment plus working capital 
would have been reduced from 4.65 
per cent to 4.42 per cent. The prospec- 
tive rate of return for the year 1944 
with this elimination would be reduced 
from 4.4 per cent to 4.17 per cent. 
Similarly, the earnings of $6.36 per 
share of common stock for the year 
1943 would have been reduced to $5.91 
per share and the prospective earnings 
per share for the year 1944 would be 
reduced from $5.85 per share to $5.40 
per share. The relatively slight reduc- 
tion in rate of return for these two 
years is due to the operation of the nor- 
mal Federal income tax rate of 40 per 
cent and the 90 per cent excess profits 
tax. The company was subject to the 
excess profits tax in 1943 and will be 
subject to the excess profits tax for the 
year 1944 on the company’s present 
forecast of earnings. 


While telephone companies in about 
53 PUR(NS) 


fourteen other states and the District 
of Columbia have reduced certain in- 
trastate rates as an aftermath of the 
agreement between the Federal Com- 
munications Commission and _ the 
American Telephone and Telegraph 
Company, The Southern New England 
Telephone Company has _ heretofore 
made most of these adjustments. In 
about 1941 it reduced its person-to- 
person overtime charge to the level of 
the station-to-station overtime charge, 
which effected a reduction in revenues 
on an annual basis of about $47,500, 
In 1941 the company eliminated a re- 
port charge on toll calls which amount- 
ed to a reduction in revenues of about 
$23,500 on an annual basis. While 
the company has made no further re- 
duction in intrastate toll rates, as a 
result of the Federal Communications 
Commission’s proceeding, the initial 
period rates for intrastate toll calls now 
in force under the tariffs of The South- 
ern New England Telephone Compa- 
ny compare favorably with the initial 
period rates of those companies which 
have made reductions as a result of that 
proceeding. If the company were to 
modify its intrastate toll rates to con- 
form with its toll rates in interstate 
commerce, revenues of the company 
would be increased an_ estimated 
amount of about $350,000 annually. 
This increase would arise from the fact 
that the company has in force between 
stations in Connecticut 5-cent toll rates 
for calls within a 6-mile area, which 
rates would be increased, in conform- 
ing them with the interstate rates for 
the same distance, in an amount more 
than offsetting any reduction effected 
in intrastate toll rates of greater dis- 
tance. 


While private line telephone and 
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telegraph rates have been reduced by 
some companies as a result of the Fed- 


eral Communications Commission’s 
proceeding, it is claimed by the com- 
pany that its rates for this type of 
service are low now in relation to toll 
telephone rates and that a reduction 
now might result in a greater demand 
for service which cannot be supplied 
under wartime conditions. The com- 
pany has not reduced the message toll 
overtime of calls above 30 cents from 
one-third to one-fourth of the basic 
charge as has been done by other com- 
panies. The amount of revenue in- 
volved here approximates $28,000 on 
an annual basis. In order to place the 
message toll overtime rates between 
exchanges in Connecticut on a parity 
with message toll overtime rates be- 
tween exchanges in interstate com- 
merce, the company is directed to 
reduce its message toll overtime rates 
between exchanges in Connecticut for 
calls above 30 cents from one-third to 
one-fourth of the basic toll charge. 
In view of the net operating income 
of the company for the year 1943 and 
the indicated rate of return of the com- 
pany upon its net investment for the 
same year in property devoted to pub- 
lic service, and in view of the prospec- 
tive earnings and net operating income 
of the company for the year 1944, set 
forth above, the Commission does not 
believe that it should order the com- 
pany to decrease its intrastate toll rates 
by making a refund of the increased 


share in toll revenues which it has re- 
ceived and is receiving following the 
revision of its contract with the Ameri- 
can Telephone and Telegraph Compa- 
ny. The obligation upon the company 
to provide adequate service to its cus- 
tomers and the difficulties of doing so 
under wartime conditions, with which 
the Commission is concerned under its 
regulatory powers, do not warrant an 
order requiring a refund. 

The citation in this matter is, there- 
fore, terminated. However, in order 
that the Commission and the company 
may have some basis for determining 
the reasonableness of rates charged 
customers as users of exchange service 
and as users of toll service, the com- 
pany is directed to begin and complete, 
as soon as the availability of manpower 
under the National Emergency per- 
mits, a study of its investment, reve- 
nues and expenses as related to its in- 
trastate business between service sup- 
plied its customers on an exchange 
basis and on a toll basis. In the in- 
terim, The Southern New England 
Telephone Company is directed to re- 
port to the Commission on or about 
January 1, 1945, and annually there- 
after, the progress which may have 
been made in the preparation of this 
separation study. 

We hereby direct that notice of the 
foregoing be given by the secretary of 
this Commission by forwarding true 
and correct copies thereof to parties in 
interest, and due return make. 
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Re Unclaimed Customers’ Deposits to 
Guarantee Payment of Bills 


P.U.C. No. 3014, Order No. 2752 
March 21, 1944 
NVESTIGATION of practice of transferring unclaimed custom- 
ers’ deposits to earned surplus; practice disapproved and ac- 
counting requirements prescribed. 


Accounting, § 19 — Unclaimed customers’ deposits. 
Unclaimed balances of customers’ deposits to guarantee payment of bills, 
including interest thereon, should not be transferred to earned surplus but 
should be accounted for in such a manner that the amounts accrued for 
losses resulting from uncollectible accounts will be reduced by the amount 


of such unclaimed deposits. 


By the Commission: It has been 
the practice of the three utilities in the 
District of Columbia, namely, the Po- 
tomac Electric Power Company, the 
Washington Gas Light Company and 
The Chesapeake and Potomac Tele- 
phone Company, which by reason of 
the nature of the service rendered re- 
quire deposits to guarantee payment of 
bills, to periodically transfer any un- 
claimed deposits to surplus. This has 
been done by The Chesapeake and Po- 
tomac Telephone Company in accord- 
ance with the provisions of the Uni- 
form System of Accounts for Tele- 
phone Companies, and with the knowl- 
edge and consent of the Commission 
in the case of the other two companies. 
The propriety of this practice has been 
considered by the Commission and, in 
view of the fact that the purpose of 
permitting utilities to require deposits 
of this nature is to reduce losses from 
uncollectible bills to the end that other 
customers would not be penalized, the 
Commission is of the opinion that un- 
claimed customers’ deposits should also 
be used for this same purpose. The 
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transfer of these items to earned sur- 
plus does not accomplish this result. 

Therefore it is ordered: 

Section 1. That any unclaimed bal- 
ances of customers’ deposits to guar- 
antee payment of bills, including inter- 
est thereon, applicable to accounts for 
electric, gas or telephone service ter- 
minated on or after January 1, 1944, 
shall be accounted for by the Potomac 
Electric Power Company, the Wash- 
ington Gas Light Company and The 
Chesapeake and Potomac Telephone 
Company in such a manner that the 
amounts accrued for losses resulting 
from uncollectible accounts will, on 
and after January 1, 1944, be reduced 
by the amount of such unclaimed de- 
posits. 

Section 2. That the unclaimed de- 
posits specified in § 1 hereof may be 
retained in an appropriate subaccount 
of the balance sheet account ”Custom- 
ers’ Deposits” for a period not to ex- 
ceed three years from the date of rendi- 
tion of a final bill for electric, gas or 
telephone service. 
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OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Chicago Detrolt Montreal 
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International Still Producing 
Commercial Trucks 


| Raina ic sm: Harvester reports continued 
production of the commercial trucks the 
company was authorized under governmental 
order to build in 1944. While manufacture of 
the heavy-duty Model KR-11 began about 
January Ist, the company has just recently 
started producing units in the medium and 
light-heavy classes. 

“We are now producing in limited quan- 
tities the popular medium-duty Model K-5, 
and the heavy-duty Models K-7 and KR-11,” 
stated P. V. Moulder, general manager of the 
motor truck division. “These trucks have 
gross vehicle weight ratings of 13,500, 16,500 
and 27,000 pounds respectively. All three 
models are available with 2-speed rear axles if 
desired. 

“Several improvements, including more 
powerful Blue Diamond and Red Diamond 
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1923 


New Spring Tree Growth 


This glorious spring foliage also 
brings exuberant twig growth that 
shoots up into your wires creating 
a serious threat to troubleproof 
service. Getting Davey men on 
the job is a good solution. 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. i 
ments of new literature and changes in personnel. 


Also announce- 


engines in Models K-7 and. KR-11, respec- 
tively, are embodied in these new trucks. The 
K-7 is equipped with hydraulic brakes with 
the newly developed hydrovac vacuum-power 
system while the larger model has air- 
brakes.” 


Folding Ladder Announced 


HE Duo-Safety Ladder Corporation of 
Oshkosh, Wisconsin, announces _ the 
manufacture of the new “Series G” heavy- 
duty, lightweight folding ladder. This new 


Silat 





type “G” folding ladder is easy to handle, 
according to the manufacturer, because of its 
light weight and compact banking—it folds 


into a bundle 3 in. by 3 in. A special lock 
keeps the ladder absolutely rigid in the open 
position and its Duo-Safety safety shoes pro- 
vide maximum safety while working on all 
types of surfaces. 





“"MASTER*LIGHTS” 


® Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 


CARPENTER MFG. CO. 
1 that Saad 
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CLEVELANDS built-in <aiuclobdas: to meet the many varied 


field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. 


Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


Their correct, compact, time - tested, clean cut, wheel-type design. 


Superior construction, modern engineering and mechanical excellence 
pa aaa and ruggedness with the elimination of excess weight 
and bulk. 


Extreme ease of operation and maneuverability because of broad 
full crawler mounting. 


2. 

3. : 

4 The quickly reversible Arc Conveyor permitting the throwing of dirt 

* on ‘ether side of the ditch at pect distance. 

5 A multiplicity of digging and traction speeds always available to oper- 
" ator, enabling him to cut at maximum speeds for the work at hand. 


Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government war 


THE CLEVELAND TRENCHER COMPANY Tor 


20100 ST. CLAIR AVE of the Small Trenche CLEVELAND 17, OHIO VW 


“CLEVELANDS’ Save More...Because they Do More 
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Young and Swope Elected by 
G-E for Twenty-first Time 


Fe the twenty-first time, Owen D. Young 
and Gerard Swope were elected chairman 
of the board and president, respectively, of 
the General Electric Company by the directors 
of the company at a recent meeting. 

Since Mr. Young and Mr. Swope first as- 
sumed these offices in May, 1922, General 
Electric has grown from a company with 
orders of $179,000,000 a year to one with 
orders, for 1943, of $1,360,000,000. Its net 
sales billed have increased from $221,000,000 
to $1,357,000,000 during the same period. The 
number of stockholders has increased from 
29,044 to 230,910, and the number of em- 
ployees from 71,000 to 175,290. 


Kotal Appointments 


HE Kotal Company announces the ap- 
pointment of The Lofland Company, 
Dallas, Texas, as distributor of Kotal in the 
state of Texas. While A. V. Polak, of At- 
lanta, Georgia, has been appointed sales agent 
in the states of South Carolina, Georgia, Flor- 
ida,/and Alabama for the company. 
The Kotal Company is the producer of all- 
weather bituminous paving mixes of “greatly 
increased toughness and durability.” 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











New Cochrane Boiler Meter 


" Hresenen ie Corporation of Philadelphia, 
manufacturers of flow measuring instru- 
ments, steam power plant equipment, and 
specialties, announces a new boiler meter of 
the steam-flow, air-flow type, known as the 
Cochrane Boiler Ratio Meter. Several im- 
portant advantages are claimed over other 
constructions on the market. The operator 
can establish the relation of air supply to fuel 
supply (measured by steam generated) most 
favorable to his particular operation by means 
of an easily adjustable cam in the air flow 
mechanism. 

Quick and easy reading is provided, the 
manufacturer claims, by a _ red_ indicating 
pointer operating across a white 10 in. scale, 
making it unnecessary to examine closely the 
position of the pens to determine whether 
the air is excessive or insufficient as the move- 
ment of the pointer is 3 times as great as the 





HK sue Future 


MODERN M 


OF 
ETERING 


THE cooperation of the electric utility 


try with the watthour meter manufacturers 


kept the design and development of the 


irements. 


Thanks to this cooperative 


ur meters will again ploy their 


SANGAMO ELECTRIC COMPANY 


a 
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Demonstrating the Value of 


ANY 
\ AA 
> ar 


\\y, 
i. <> sbecurate 
/] H] Ml ii See cont ie AN \\ 
i YT ty BETWEEN CONCENTRIC LINES. 4 AK ie 
f]] = DISTANCE AROUND CIRCUMFER. \ 


REPRESENTS 7~ TIME ELAPSED 
Chart at left is an actual record 
taken from a house with a toilet 
leak of about '/oth gallon per 
minute, as registered by a sen- 


sitive, accurate meter. 


WATER BY TIME ELAPSED 
IN MINUTES. 


‘eB 


Wie 


\ 


igs 

iy Y 

CONSUMPTION 55.1 CU. FT. if Ss 

Uy ONS 
oy SEE Pr no. $0 %; 


MyM 
Chart at right shows the result in i “a cayenne DEASaNTENS Unt 2 


y 
the same house after this leak | Th =} DISTANCE AROUND CIRCUMFER. 5 
i . > __-REPRESENTS TIME ELAPSED %&2 
had been repaired—a drop in a  @ Seren 
consumption, for a 24-hour pe- K o TO FIND RATE OF FLOW PER [7] I) 


~+ 
riod, of 149 gallons. KI MINUTE, DIVIDE QUANTITY OF —U My) 


WATER BY TIME ELAPSED 
Tus eompari- 
son clearly demon- 


'N MINUTES. 
strates the value of a 
sensitive, accurate meter, 
as a meter which would 
not register at this low 
rate of flow would never 
have picked up the leak. 


CONSUMPTION 35.5 CU. FT. 


——. ‘The Water Company 
== would have lost the rev- 
enue on approximately 
149 gallons per day or 


about 13,500 gallons per NEPTUNE METER COMPANY 
quarter. 50 West 50th Street 
Instead of 1/10th gal- New York 20, N. Y. 


lon per minute, leakage 

. \ Branch Offices in CHICAGO, SAN FRANCISCO 
might have run as high as LOS ANGELES, PORTLAND, ORE. DENVER, 
1/3rd gallon per minute, DALLAS, KANSAS CITY, LOUISVILLE, 
with that much more loss ATLANTA, BOSTON 


to the Water Company. Neptune Meters, Ltd., Long Branch, Ont., Canada 
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INDUSTRIAL PROGRESS—( Concluded) 


differences between the pens. A new bulletin, 
“Double-Barreled Combustion Guidance,” ¢. 
scribing the meter, is available from the man. 


Why dig through & é ¢ ufacturer. 
PILE . Now Commercial Controls Corp, 


T a special meeting stockholders of the 
of Catalogs? A National Postal Meter Company, Inc, 

2 unanimously voted to change the corporate 
Find the name to Commercial Controls Corporation, 

Fitti : The company manufactures what has been 

iting known as the NPM line of metered mail 

you need, ss machines, postal and parcel post scales, letter 
openers and sealers, multipost stamp affixers 

quickly— and ticketograph production control systems, 
The change of name was decided upon, ac 


. r qf cording to Charles R. Ogsbury, president, be 
in the COMPLETE line cause it is more descriptive of the broadened 


If you have a Penn-Union Catalog, you [7 field of operations upon which the organiza 
can instantly find practically every good : tion is entering. 

type of conductor fitting. These few | General offices and plants of the Corpora 
can only suggest the variety: : tion are located in Rochester, New York, wit 
branches and agencies in principal cities, 
Universal Clamps to take a 


la f conductor sizes; 

whit 8 tan. ae Dresser Elects New Officers 

H. N. MALton, president of the Dresse 
Manufacturing Company, has an 


L-M Elbows, with compression units & 
giving a dependable grip on both con- we : nounced election of three vice presidents 0 
ductors. Also Straight Connectors and ¢ 4 the company following a recent meeting o 


aa ae the board of directors. 
. J. B. O’Connor has been elected executiy 
Bus Bar Clamps for installa- vice president. Arthur R. Weis and Lyle 
tion without drilling bus. Single Harvey have been elected vice presidents. 
Clamp Type Straight Connectors 


and multiple. Also bus sup- 
ports—various types. 
Maxi HS 
a i aximum H, 
and Reducers, Elbows, Tees, Ter- “| 
minals, Stud Connectors, etc. z re m 0 val p re lg Ib 
* 4 e 
Jack-Knife connectors for simple 0 ) » 4 | e - 


and easy disconnection of mo- 
tor leads, etc. Spring action— 


self locking. 
@ Lavino Activated Oxide is 


Vi-Tite Terminals for quick ° | : 
installation and easy taping. 2 made specifically for maximum sulphur re- 
Also sleeve type terminals, . LAVA moval...is not just a “satisfactory” purifying 
screw type, shrink fit, etc. etc. ——— medium merely by virtue of incidental 
sion properties, but is made especially for maximum 
e|_SS —— capacity and activity, maximum trace removal 
B: and shock resistance. As such, we do not believe 
Splicing Sleeves, Figure 8 and Oval, seamless tub- : you will find Lavino Activated Oxide has 
ing—also split tinned sleeves. High conductivity } ‘ : ° 
copper; close dimensions. : any close rival — comparing cost, comparing 
Preferred by the largest utilities and 
electrical manufacturers—because they 
have — me Botner mene Pre a = 
ting is their best guarantee of Dependa- ¢& ‘ 
bility. Write for Catalog. | E. J. Lavino and Company 


performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 


PENN-UNION ELECTRIC CORPORATION & AVI 
ERIE, PA. Sold by Leading Jobbers J WON 1528 Walnut St. 


——, ACTIVATED’ WATE ie 


Bo oe a 
PENN-UNION Im Os _ 


(on ok. 523 SE On @ ok: | FITTINGS 
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; EGRY <pchcn Unciting” 
BUSINESS SYSTEMS 
HELP MEET THE LABOR SHORTAGE 


The shortage of .,pists and other office help is 
being met successfully through the use of Egry 
Business Systems. 














EGRY CONTINUOUS Forms increase the output 


of operators by 50% and more because they elimi- 
nate many time-consuming operations. Furnished 
with or without interleaved one-time carbons. 





EGRY SPEED-FEED may be attached to any stand- 
Contiawous Forms, docbles the, outbet of the Oper 
ator—makes one machine do the work of two. Whether yourr ecords are 
sinnte written on the typewriter, 
' billing machine, or by hand, 
there is an Egry System for every 
departmental activity. Egry Busi- 
é ness Systems save time, money 
tl haadwetten secord og te epee A re and materials, and afford com- 
plete control over every recorded 
transaction. To fully appreciate 
their usefulness, you should see 
them in action right in your own 
office. Free demonstrations may 
be arranged at your convenience. 
Complete information on re- 
EGRY ALLSET Forms, the modern single set forms 


fot speed writing al Business records, Individually, quest. There is no cost or obli- 
ORLLABYS gre rani Tor tenmadicns cae aber over gation. Address Dept. F-525. 
the typewriter or when written by hand. ‘ 


THE EGRY REGISTER COMPANY e- Dayton, Ohio 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities. 
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@ REQUIRED READING @ 


Put new life into your present EMCO 
Meters. This 80 page Repair and Mainte- 
nance Manual, profusely illustrated, tells 
by word, picture and diagram the approved 
factory methods for reconditioning EMCO 
and Ironclad displacement meters. Jigs and 
tools described therein can be secured that 
will assure an accurately fitted, free run- 
ning repair job even with inexperienced 
labor. Your meters can be kept in top 
condition for the duration through the 
proper installation of modernized EMCO 
repair parts. Write for your free copy 
of this manual today. 


AT ANY TIME TO 
GET THE MOST OUT 
OF YOUR METERS 


Common sense dictates good meter 
care. Now especially, it is imperative to 
make old equipment last for the duration. 
Today’s operations call for increasing 
vigilance on the part of those in charge of 
measurement. Inspect and test regularly, 
service carefully, and thus forestall as 
much as possible the need for new meters. 


EMCO Meters are easy to keep 
Operating at top accuracy. They can be 
renewed and modernized through the 
installation of interchangeable parts that 
incorporate, wherever possible, the latest 
advances in construction. 


The durable quality of EMCO Meters 
is now proving its worth on important 
war-time assignments. Given proper care 
they can be depended upon to provide 
high measurement standards even after 
serving their normal life span. 


PITTSBURGH EQUITABLE METER CO. 

Atlanta MERCO NORDSTROM VALVE CO. Boston 

Brooklyn Main Offices, PITTSBURGH, PA. Buffalo 

Chicago Columbia Houston Kansas City Los Angeles 

New York Pittsburgh San Francisco Seattle Tulse 
National Meter 
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Save to Win 
with these four simple rules 
of battery care: 


1 Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


9 Keep the top of the battery and 

battery container clean and dry at 

all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225, 
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...is a vital principle 
of utility operationl 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care . . . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 





a 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 


Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 





jo 
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Styles have changed since 1909, 
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the year the first ACSR was made 





Electric range, vintage of 1909 


Line styles have changed, but the ACSR on this 
modern line follows the original formula; steel for 
strength, aluminum for conductivity and long life. 


The first Aluminum Cable Steel Rein- 
forced was fabricated in 1909 by 
Aluminum Company of America. Its 
size was No, 2 (No. 4 copper equiva- 
lent); a conductor now widely used in 
rural electrification. Six aluminum 
wires are stranded around one steel 
wire, to give a combination of high 
electrical conductivity, durability and 
high strength. 

Line styles have changed consider- 
— since then. Structures, insulators 
and fittings have all put on new faces. 


Spans have been greatly lengthened to 
reduce construction costs, permitting 
extension of service into low income 






areas. The advantages which gave the 
ACSR of 1909 acceptance by line 
builders have made it equally popular 
for these modern corsh Bans, 
Thousands of miles of ACSR have 
been purchased for the construction 
and extension of rural lines. Builders 
have had the counsel of Alcoa’s engi- 
neers and supervisors, receiving recom- 
mendations based on experience gained 
during these many years, 1909 to 1944. 
This service is available to help you 
keep war-loaded lines on the job, or 
extend them into new areas. ALUMINUM 
Company oF America, 2134 Gulf 
Building, Pittsburgh 19, Pennsylvania. 
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DU S T—UNDER CONTROL 


Dust is a natural nuisance, ever present throughout a 
changing universe where forces of disintegration and de- 
struction somehow intermingle with constructive processes, 
striking a balance to perpetuate our world in spite of the: 
‘to dust returneth"’ pronouncement on all animate and 
inanimate things. 


If it were possible to make a complete analysis of every 
minute particle in a handful of city dust, we would likely 
find traces of all,the elements in varying proportions, and 
no small number of disease bearing bacteria, including 
many corrosive substances. If it were also possible to trace 
the source of each particle, it would present a series of 
pictures to challenge the imagination. 


Whatever else may be said of dust, in this instance we are 
concerned with its effect upon electrical contacting sur- 
faces. When dust is present, the efficiency of the contacts 
is impaired and the life of. their usefulness is shortened. 
Where the dust is eliminated as in the case of a Mercoid 
hermeticalfy sealed mercury switch, the contacting sur- 
faces are always constant in their efficiency and the life of 
the switch is prolonged indefinitely. 


Mercoid Controls have an advantage, because they are 
equipped exclusively with Mercoid DUST-PROOF switches 
—hence the assurance of better control performance, 
longer control life and greater economy in control value, 
regardless of costs. 


THE MERCOID CORPORATION * 4213 BELMONT AVE. * CHICAGO, ILL. 
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PROFESSIONAL DIRECTORY 


¢ This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « « 





THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for ‘ 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANOIS00 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








men non DOO, SACOM & DAVIB, anc: mam cee 
OPERATING COSTS Engineers INTANGIBLES 


VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 


Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment, Washington New York Accident Prevention, 
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FREDERIC R. HARRIS, INC. 
Engineers Constructors Management 
Reports Appraisals Valuations 

27 William St., New York, N. Y. 
KNOXVILLE SAN FRANCISCO HOUSTON 








LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations-—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “=s Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 


Consulting Engineerin Mergers 
Public y ounity Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 
With Management Problems, Financing, Reorganization. 


Chicago New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 





Mention the FortNIGHTLY—It identifies your inquiry 

















Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY (concluded) 








SAN FRANCISCO 


STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON « NEWYORK ¢ CHICAGO « HOUSTON «¢ PITTSBURGH 
e LOS ANGELES 








> 


WELSBACH ENGINEERING and MANAGEMENT CORPORATION 

Utility Appraisals « Engineering » Construction « Street Lighting Maintenance 
Consultants on All Phases Utility Operations 

General Office: 1500 Walnut St., Philadelphia 2 








Albright & Friel Inc. 


Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security - issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


A. S. SCHULMAN ELEctric Co. 
Contractors 


TRANSMISSION LiINES—UNDERGROUND Distai- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH DEeaRsoRN St. Cricaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





Mark WoLFF 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 








EARL L. CARTER 


Consulting Engineer 


ECisTERED IN INDIANA, NEW YORK, OHIO, 
NNSYLVANIA, WEST VIRGINIA, KENTUCKY 


"ae Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


J. W. WOPAT 


Consulting Engineer 


Construction Supervisios 
Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON 





NEW YORK 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 
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DON'T LET 


HAPPEN TO 


Install KINNEA 
STEEL ROLLING 
FIRE Doors 


ture yourself helplessly watching vicious 
es leap through doorways and win- 
ws of your own plant, engulfing valuable 
chinery and materials. Even worse, pic- 
e yourself thinking, “All this mzght 
e been prevented”—prevented by the 
tallation of Kinnear “Akbar” Steel Roll- 
b Fire Doors. These efficient doors re- 
in coiled overhead out of the way un- 
fire starts—then they close quickly, 
tomatically and safely. By cutting off 
nfts and blocking the spread of flames, 
py confine fire to smaller areas, over- 
ing one of the most outstanding causes 
heavy fire loss. Kinnear “Akbar” Roll- 
p Fire Doors, approved by Underwriters’ 
boratories, have saved as much as 33% 
their cost annually in reduced insurance 
es! A safety device controls their down- 
td motion, protects persons passing un- 
neath, Emergency openings after auto- 
tic closure is simple; there is no pos- 
ility of being trapped on either side. 
nnear Rolling Fire Doors are built any 


| al 


e for any opening—can also be equipped for doorways, windows and corridors. Write for com- 

bular daily service, with either motor or manual _ plete details on Kinnear “Akbar” Steel Rolling Fire 
ptrol. Eliminate the possibility of fire ravaging Doors today. The Kinnear Manufacturing Co., 
r plant because of lack of proper protection at 2060-80 Fields Ave., Columbus 16, Ohio. 


INNEAR 


ROLLING DOORS 
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FOR ELECTRICAL ENGINEERS serving industry, 
these new electrical ideas serve a double 
purpose. @ First, by direct application, they 
may help to save energy, man power, or 
critical materials. @ Second, they may bring 
to mind problems which might be solved by 
similar electrical pioneering. If you know of 
such a problem, why not ask G.E. for assist- 
ance? Engineering aid is available on any job 
that can help win the war. General Electric 
Company, Schenectady, N. Y. 





FAST AND PRECISE MEASUREMENT of the 
number of turns in a coil is made by a 
new coil-turn counter announced recently 
by General Electric. Operation of the coun- 
ter is simplified by a galvanometer control 
panel with built-in reference. coils. A 
magnetizing-current control box permits 
operation directly from a 120-volt d-c 
supply or a 20-volt storage battery. Accu- 
racy of the counter is one turn in 1000 
for coils of common sizes. In production 
work, 80 to 100 coils per hour can be 
checked. 
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CORRECT ILLUMINATION in a war plant 
can now be determined more quickly 
with a new “‘fish-eye’’ camera developed 
in the G-E Research Laboratory, Thi 
‘Glluminagraphic camera”’ employs a con 
vex reflecting mirror that picks up sid 
lighting as well as overhead lighting in 
exact proportion to its illuminating effect 
at any particular point on the workin 
plane. Thus illumination from extended 
light sources, such as windows or bank 
of fluorescent lamps, can be analyzed 
without elaborate calculations. 
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ELECTRONIC-CIRCUIT PROBLEMS that requitt 
a resistance material in which a relativel) 
small increase in voltage results in a larg 
increase in current can be successfull 
solved by using General Electric Thyrite 
This material can be molded to form vari 
stors of the required physical size and elet- 
trical specifications. Thyrite has ha 
important uses for many years; for e& 
ample, as the ‘‘valve’”’ element in lightning 
arresters. Now design engineers in the 
electronic and communications fields att 
finding many new uses for it. Our. loc 
office can tell you what information! 
needed for quotations. 
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